CHAPTER 1
THE HISTORICAL BACKGROUND

THE very fact that the Constitution of the Indian Republic is the
Utili¢ of a Product not of a political revolution but of the
Histonical - Retre. Tesearch and deliberations of a body of eminent
spect. representatives of the people who sought to improve

upon the existing system of administration, maies a
retrospect of the constitutional development indispensable for a proper
understanding of this Constitution.

Practically the only respect in which the Constitution of 1949' differs
from the constitutional documents of the preceding two centuries is that
while the latter had been imposed by an imperial power, the Republican
Constitution was made by the people themselves, through representatives
assembled in a sovereign Constituent Assembly. That explains the majesty
and ethical value of this new instrument and also the significance of those of
its provisions which have been engrafted upon the pre-existing system.

For our present purposes we need not go beyond the year 1858 when
the British Crown assumed sovereignty over India from the East India
Government of Company, and Parliament enacted the first statute for
India Act, 1858. the governance of India under the direct rule of the

British Government,—the Government of India Act,
1858 (21 & 22 Vict, c. 106). This Act serves as the starting point of our
survey because it was dominated by the principle of absolute imperial
control without any popular participation in the administration of the
country, while the subsequent history up to the making of the Constitution is
one of gradual relaxation of imperial control and the evolution of
responsible government. By this Act, the powers of the Crown were to be
exercised by the Secretary of State for India, assisted by a Council of fifteen
members (Known as the Council of India). The Council was composed
exclusively of people from England, some of whom were nominees of the
Crown w‘:ﬂe others were the representatives of the Directors of the East
India Co. The Secretary of State, who was responsible to the British
Parliament, governed India through the Governor-General, assisted by an
Executive Council, which consisted of high officials of the Government.

The essential features of the system? introduced by the Act of 1858
were—

(a) The administration of the country was not only unitary but rigidly
centralised. Though the territory was divided into Provinces with a
Governor or Lieutenant-Governor aided by his Executive Council at the

(3]
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head of each of them, the Provincial Governments were mere agents of the
Government of India and had to function under the superintendence,
direction and control of the Governor-General in all matters relating to the
government of the Province.?

(b) There was no separation of functions, and all the authority for the
governance of India,—civil and military, executive and legislative,—was
vested in the Governor-General in Council who was responsible to the
Secretary of State.?

(c) The control of the Secretary of State over the Indian administration
was absolute. The Act vested in him the ‘superintendence, direction and
control of all acts, operations and concerns which in any way related to the
Government or revenues of India’. Subject to his ultimate responsibility to
the British Parliament, he wielded the Indian administration through the
Governor-General as his agent and his was the last word, whether in matters
of policy or of details.

(d) The entire machinery of administration was bureaucratic, totally
unconcerned about public opinion in India.

The Indian Councils Act of 1861 introduced a grain of popular
element insofar as it provided that the Governor-General's Executive
: .. Council, which was so long composed exclusively of
k::ta&m_ Comirtle officials, should include certain agdjlional non-of/zYcial
members, while transacting legislative business as a
Legislative Council. But this Legislative Council was neither representative
nor deliberative in any sense. The members were nominated and their
functions were confined exclusively to a consideration of the legislative
proposals placed before it by the Governor-General. It could not, in any
manner, criticise the acts of the administration or the conduct of the
authorities. Even in legislation, effective powers were reserved to the
Governor-General, such as—(a) giving prior sanction to Bills relating to
certain matters, without which they could not be introduced in the
Legislative Council; (b) vetoing the Bills after they were passed or reserving
them for consideration of the Crown; (c) legislating by Ordinances which
were to have the same authority as Acts made by the Legislative Council.

Similar provisions were made by the Act of 1861 for Legislative
Councils in the Provinces. But even for initiating legislation in these
Provincial Councils with respect to many matters, the prior sanction of the
Governor-General was necessary.

Two improvements upon the preceding state of affairs as regards the
Indian and Provincial Legislative Councils were introduced by the Indian
Councils Act, 1892, namely that (a) though the
majority of official members were retained, the non-
official members of the Indian Legislative Couacil
were henceforth to be nominated by the Bengal Chamber of Commerce and
the Provincial Legislative Councils, while the non-official members of the
Provincial Counciﬂs were to be nominated by certain local bodies such as
universities, district boards, municipalities; (b) the Councils were to have the

ower of discussing the annual statement of revenue and expenditure, Ze.,
the Budget and of addressing questions to the Executive.

Indian Councils
Act, 1892,
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This Act is notable for its object, which was explained by the Under-
Secretary of State for India thus:
“to widen the basis and expand the functions of the Government of India, and to

give further opportunities to the non-official and native elements in Indian society to
take part in the work of the Government,”

The first attempt at introducing a representative and popular element
Morley-Minto re- Was made by the Morley-Minto Reforms, known by
forms and the the names of the then Secretary of State for India
Indian  Councils (Lord MORLEY) and the Viceroy {(Lord MINTO), which
Act, E500, were implemented by the Indian Councils Act, 1909.

The changes relating to the Provincial Legislative Councils were, of
course, more advanced. The size of these Councils was enlarged by
including elected non-official members so that the official majority was gone.
An element of election was also introduced in the Legislative Council at the
Centre but the official majority there was maintained.

The deliberative functions of the Legislative Councils were also
increased by this Act by giving them the opportunity of influencing the
policy of the administration by moving resolutions on the Budget, and on
any matter of gublic interest, save certain specified subjects, such as the
Armed Forces, Foreign Affairs and the Indian States,

On the other hand, the positive vice of the system of election
introduced by the Act of 1909 was that it provided, for the first time, for
separate representation of the Muslim community and thus sowed the seeds
of separatism* that eventually led to the lamentable partition of the country.
It can hardly be overlooked that this idea of separate electorates for the
Muslims was synchronous with the formation of the Muslim League as a
political party (1906°).

Subsequent to this, the Government of India Act, 1915 (5 & 6 Geo. V.,
c. 61) was passed merely to consolidate all the preceding Government of
India Acts so that the existing provisions relating to the government of India
in its executive, legislative and judicial branches could be had from one
enactment.

The next landmark in constitutional development of India is the
Montagu-Chelms-  Montagu-Chelmsford Report which led to the
ford gport and enactment of the Government of India Act, 1919. Tt
the Government of was, in fact, an amending Act, but the amendments
Thdia Act, 1019: introduced substantive changes into the existing
system.

The Morley-Minto Reforms failed to satisfy the aspirations of the
nationalists in India inasmuch as, professedly, the Refarms did not aim at
the establishment of a Parliamentary system of government in the country
and provide for the retention of the final decision on all questions in the
hands of the irresponsible Executive.

The Indian National Congress which, established in 1885, was so long
under the control of Moderates, became more active during the First World
War and started its campaign for selfgovernment (known as the ‘Home
Rule’ movement). In response to this popular demand, the British
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Government made a declaration on August 20, 1917, that the policy of His
Majesty’s Government was that of—

“Increasing association of Indians in every branch of the administration and the
gradual development of selfgoverning institutions with a view to progressive
realisation of responsible government in British India as an integral part of the
British Empire.”

The then Secretary of State for India (Mr. E.S. Montagu) and the
Governor-General (Lord CHELMSFORD), entrusted with dgx\(: task of
formulating proposals for carrying out the above policy and the Government
of India Act, 1919, gave a legal shape to their recommendations.

i‘:ﬁns Fe“‘“’?'tﬁ The main features of the system introduced
du::edy;t;n:h;n ;&' by the Government of India Act, 1919, were as
of 1919. follows®:

L. Dyarchy in the Provinces. Responsible government in the Provinces
was sought to be introduced, without impairing the responsibility of the
Govemor (through the Governor-General), for the administration of the
Province, by resorting to device known as ‘Dyarchy’ or dual government.
The subjects of administration were to be divided (by Rules made under the
Act) into two categories—Central and Provincial. The Central subjects were
those which were exclusively kept under the control of the Central
Government. The Provincial subjects were sub-divided into ‘transferred’ and
‘reserved’ subjects.

Of the matters assigned to the Provinces, the ‘transferred subjects’ were
to be administered by the Governor with the aid of Ministers responsible to
the Legislative Council in which the proportion of elected members was
raised to 70 per cent. The foundation of responsible government was thus
laid down in the narrow sphere of ‘transferred’ subjects.

The ‘reserved subjects’, on the other hand, were to be administered by
the Governor and his Executive Council without any responsibility to the
Legislature.

1. Relaxation of Central control over the Provinces. As stated alreadB. the
Rules made under the Government of India Act, 1919, known as the Devo-
lution Rules, made a separation of the subjects of administration into two
categories—Central and Provincial. Broadly speaking, subjects of all-India
importance were brought under the category ‘Central’, while matters
Primarily relating to the administration of the provinces were classified as
Provincial’. This meant a relaxation of the previous Central control over the
provinces not only in administrative but also in legislative and financial
matters. Even the sources of revenue were divided into two categories so
that the Provinces could run the administration with the aid of revenue
raised by the Provinces themselves and for this purpose, the provincial
budgets were separated from the Government of India and the Provincial
Legislature was empowered to present its own budget and levy its own taxes
relating to the provincial sources of revenue.

At the same time, this devolution of power to the Provinces should not
be mistaken for a federal distribution of powers. Under the Act of 1919, the
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Provinces got power by way of delegation from the Centre. The Central
Legislature, therefore, retained power to legislate for the whole of India,
relating to any subject, and it was subject to such paramount power of the
Central Legislature that the Provincial Legislature got the power “to make
laws for the peace and good government of the territories for the time being
constituting that province”.

The control of the Governor-General over Provincial legislation was
also retained by a laying down that a Provincial Bill, even though assented
to by the Governor, would not become law unless assented to also by the
Governor-General, and by empowering the Governor to reserve a Bill for
the consideration of the Governor-General if it related to matters specified in
this behalf by the Rules made under the Act.

Il The Indian Legislature made more representative. No responsibility
was, however, introduced at the Centre and the Govemnor-General in
Council continued to remain responsible only to the British Parliament
through the Secretary of State for India. Nevertheless, the Indian Legislature
was made more representative and, for the first time, bi-cameral. It was to
consist of an Upper House, named the Council of State, composed of 60
members of whom 34 were elected, and a Lower House, named the
Legislative Assembly, composed of about 144 members of whom 104 were
elected. The powers of both the Houses were equal except that the power to
vote supply was given exclusively to the Legislative Assembly. The
electorates were, however, arranged on a communal and sectional basis,
developing the Morley-Minto device further.

The Governor-General’s overriding powers in respect of Central legisla-
tion were retained in the following forms—(i) his prior sanction was required
to introduce Bills relating to certain matters; (i) he had the power to veto or
reserve for consideration of the Crown any Bill passed by the Indian Legisla-
ture; (iii) he had the converse power of certifying any Bill or any grant
refused to be passed or made by the Legislature, in which case it would
have the same effect as if it was passed or made by the Legislature; (iv) he
could make Ordinances, having the force of law for a temporary period, in
case of emergency.

The Reforms of 1919, however, failed to fulfil the aspiration of the

eople in India, and led to an agitation ;)g the
%ongress (then under the leadership of Mahatma
Gandhi) for ‘Swaraj’ or ‘selfgovernment’, independent
of the British Empire, to be attained through ‘Non-cooperation’. The
shortcomings of the 1919 system, mainly, were—

(i) Notwithstanding a substantial measure of devolution of power to the
Provinces the structure still remained unitary and centralised “with the
Governor-General in Council as the keystone of the whole constitutional
edifice; and it is through the Governor-General in Council that the Secretary
of State and, ultimately, Parliament discharged their responsibilities for the
peace, order and good government of India”7 It was the Governor-General
and not the Courts who had the authority to decide whether a particular
subject was Central or Provincial. The Provincial Legislatuare could not,

Shortcomings
the Act of 1919
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without the previous sanction of the Governor-General, take up for
consideration any bill relating to a number of subjects.

(ii) The greatest dissatisfaction came from the working of Dyarchy in
the Provincial sphere. In a large measure, the Governor came to dominate
ministerial polic[\; by means of his overriding financial powers and control
over the official block in the Legislature. In practice, scarcely any question of
importance could arise without affecting one or more of the reserved
departments. The impracticability of a division of the administration into two
water-tight compartments was manifested beyond doubt. The main defect of
the system from the Indian standpoint was the control of the purse. Finance
being a reserved subject, was placed in charge of a member of the Executive
Council and not a Minister. It was impossible for any Minister to implement
any progressive measure for want of funds and together with this was the
further fact that the members of the Indian Civil Service, through whom the
Ministers were to implement their policies, were recruited by the Secretary
of State and were responsible to him and not to the Ministers. Above all was
the overriding power of the Governor who did not act as a constitutional
head even with respect to the transferred subjects. There was no provision
for collective responsibility of the Ministers to the Provincial Legislature. The
Ministers were appointed individually, acted as advisers of the Governor,
and differed from members of the Executive Council only in the fact that
they were non-officials. The Governor had the discretion to act otherwise
than in accordance with the advice of his Ministers; he could certify a grant
refused by the Legislature or a Bill rejected by it if it was regarded by him as
essential for the due discharge of his responsibilities relating to a reserved
subject.

It is no wonder, therefore, that the introduction of ministerial
government over a part of the Provincial sphere proved ineffective and
failed to satisfy Indian aspirations.

The persistent demand for further reforms, attended with the

: . dislocation caused by the Non-cooperation movement,
The Simon Commi- |eq the British Government in 1927 to appoint a
RS Statuto Commission, as envisaged by the
Government of India Act, 1919 itself (s. 84A), to inquire into and report on
the working of the Act and in 1929 to announce that Dominion Status was
the goal of Indian political developments. The Commission, headed by Sir
John Simon, reported in 1930.

The Report was considered by a Round Table Conference consisting
of the delegates of the British Government and of British India as well as of
the Rulers of the Indian States (inasmuch as the scheme was to unite the
Indian States with the rest of India under a federal scheme). A White Paper,
prepared on the results of this Conference, was examined by a Joint Select
Committee of the British Parliament and the Government of India Bill was
drafted in accordance with the recommendations of that Select Committee,
and passed, with certain amendments, as the Government of India Act
1935.

Before analysing the main features of the system introduced by this
“e al Act, it should be pointed out that this Act went
A.:.?El""'” another step forward in perpetuating the communal
cleavage between the Muslim and the non-Muslim
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communities, by J»rescrlblng separate electorates on the basis of the
‘Communal Award’ which was issued by Mr. Ramsay MacDonald, the
British Prime Minister, on August 4, 1932, on the ground that the two major
communities had failed to come to an agreement. From now onwards, the
agreement between the two religious communities was continuously hoisted
as a condition precedent for any further political advance. The Act of 1935,
it should be noted, provided separate representation not only for the
Muslims, but also for the Sikhs, the Europeans, Indian Christians and Anglo-
Indians and thus created a serious hurdle in the way of the building up of
national unitg, which the makers of the future Constitution found it almost
insurmountable to overcome even after the Muslims had partitioned for a
separate State.

The main features of the governmental system prescribed by the Act of
1935 were as follows—

(a) Federation and Provincial Autonomy. While under all the previous
. Government of India Acts, the government of India
x‘:‘n f:::“";l;“‘;‘: was unitary, the Act of 1935 prescribed a federation,
duced'y' by the taking the Provinces and the Indian States as units.
Government of But it was optional for the Indian States to join the
India Act, 1935, Federation; and since the Rulers of the Indian States
never gave their consent, the Federation envisaged by

the Act of 1935 never came into being.

But though the Part relating to the Federation never took effect, the
Part relating to Provincial Autonomy was given effect to since April, 1937,
The Act divided leﬁ:-l\ative powers between the Provincial and Central
Legislatures, and within its defined sphere, the Provinces were no longer
delegates of the Central Government, but were autonomous units of
administration. To this extent, the Government of India assumed the role of
a federal government vis-a-vis the Provincial Government, though the Indian
States did not come into the fold to complete the scheme of federation.

The executive authority of a Province was also exercised by a
Governor on behalf of the Crown and not as a subordinate of the Governor-
General. The Governor was required to act with the advice of Ministers
responsible to the Legislature.

But notwithstanding the introduction of Provincial Autonomy, the Act
of 1935 retained control of the Central Government over the Provinces in a
certain sphere—by requiring the Governor to act ‘in his discretion’ or in the
exercise of his ‘individual judgment’ in certain matters. In such matters, the
Governor was to act without ministerial advice and under the control and
directions of the Governor-General, and, through him, of the Secretary of
State.

‘Sb) archy at the Centre. The executive authority of the Centre was
vested in the Governor-General (on behalf of the Crown), whose functions

were divided into two groups—

(i} The administration of defence, external affairs, ecclesiastical affairs,
and of tribal areas, was to be made by the Govemnor-General in his
discretion with the help of ‘counsellors’, appointed by him, who were not
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responsible to the Legislature, (ii) With regard to matters other than the
above reserved subjects, the Governor-General was to act on the advice of a
‘Council of Ministers’ who were responsible to the Legislature. But even in
regard to this latter sphere, the Governor-General might act contrary to the
advice so tendered by the ministers if any of his ‘special responsibilities’ was
involved. As regards the special responsibilities, the Governor-General was
to act under the control and directions of the Secretary of State.

But, in fact, neither any ‘Counsellors’ nor any Council of Ministers
responsible to the Legislature came to be appointed under the Act of 1935;
the old Executive Council provided by the Act of 1979 continued to advise the
Governor-General until the Indian Independence Act, 1947.

(c}) The Legislature. The Central Legislature was bi-cameral, consisting
of the Federal Assembly and the Council of State.

In six of the Provinces, the Legislature was bi-cameral, comprising a
Legislative Assembly and a Legislative Council. In the rest of the Provinces,
the Legislature was uni-cameral. '

The legislative powers of both the Central and Provincial Legislatures

were subject to various limitations and neither could be said to have

ossessed the features of a sovereign Legislature. Thus, the Central
gislature was subject to the following fi?nitaﬁons:

(i) Apart from the Governor-General’s power of veto, a Bill passed by
the Central Legislature was also subject to veto by the Crown.

(ii) The Governor-General might prevent discussion in the Legislature
and suspend the proceedings in regard to any Bill if he was satisfied that it
would affect the discharge of his special responsibilities.

(iii) Apart from the power to promulgate Ordinances during the recess
of the Legislature, the Governor-General had independent powers of
legislation, concurrently with those of the Legislature. Thus, he had the

ower to make temporary Ordinances as well as permanent Acts at any time
For the discharge of his special responsibilities.

(iv) No bill or amendment could be introduced in the Legislature
without the Governor-General’s previous sanction, with respect to certain
matters, e.g., if the Bill or amengmem sought to repeal or amend or was
repugnant to any law of the British Parliament extending to India or any
Governor-General’s or Governor’s Act, or if it sought to affect matters as
respects which the Governor-General was required to act in his discretion.

There were similar fetters on the Provincial Legislature.

The Instruments of Instructions issued under the Act further required
that Bills relating to a number of subjects, such as those derogating from the
powers of a High Court or affecting the Permanent Settlement, when
presented to the Governor-General or a Governor for his assent, were to be
reserved for the consideration of the Crown or the Governor-General, as the
case might be.

(d) Distribution of legislative powers between the Centre and the Provinces.
Though the Indian States did not join the Federation, the federal provisions
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of the Government of India Act, 1935, were in fact applied as between the
Central Government and the Provinces.

The division of legislative powers, between the Centre and the
Provinces is of special interest to the reader in view of the fact that the
division made in the Constitution between the Union and the States
proceeds largely on the same lines. It was not a mere delegation of power by
the Centre to the Provinces as by Rules made under the Government of
India Act, 1919. As already pointed out, the Government of India Act of
1935 itself divided the legislative powers between the Central and Provincial
Legislatures and, subject to the provisions mentioned below, neither
Legislature could transgress the powers assigned to the other.

A three-fold division was made in the Act—

(i) There was a Federal List over which the Federal Legislature had
exclusive powers of legislation. This List included matters such as External
affairs; Currency and coinage; Naval, military and air forces; census, (ii)
There was a Provincial List of matters over which the Provincial Legislature
had exclusive jurisdiction, e.g., Police, Provincial Public Service, Education.
gii) There was a Concurrent List of matters over which both the Federal and

rovincial Legislature had competence, e.g., Criminal law and procedure,
Civil procedure, Marriage and divorce, Arbitration.

The Federal Legislature had the power to legislate with respect to
matters enumerated in the Provincial List if a Proclamation of Emergency
was made by the Governor-General, The Federal Legislature could also
legislate with respect to a Provincial subject if the Legislatures of two or
more Provinces desired this in their common interest.

In case of repugnancy in the Concurrent field, a Federal law prevailed
over a Provincial law to the extent of the repugnancy, but if the Provincial
law having been reserved for the consideration of the Governor-General
received his assent, the Provincial law prevailed, notwithstanding such
repugnancy.

The allocation of residuary power of legislation in the Act was unique.
It was not vested in either the Central or the Provincial Legislature but the
Governor-General was empowered to authorise either the Federal or the
Provincial Legislature to enact a law with respect to any matter which was
not enumerated in the Legislative Lists,

It is to be noted that ‘Dominion Status’, which was promised by the
Simon Commission in 1929, was not conferred by the Government of India
Act, 1935.

The circumstances leading to the enactment of the Indian
Independence Act, 1947.% will be explained in the next Chapter. But the
: changes introduced by this Act into the structure of
f,':,‘"},‘y“’u,,“i‘;&f’.‘; overgnment pending Lze drawing up of a Constitution
Independence Act, for independent India by Constituent Assembly,
1947, should be pointed out in the present context, so as to
offer a correct and comprehensive picture of the

background against which the Constitution was made.




12 INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 1

In pursuance of the Indian Independence Act, the Government of
India Act, 1935, was amended by the Adaptation Orders, both in India and
Pakistan, in order to provide an interim Constitution to each of the two
Dominions until the Constituent Assembly could draw up the future
Constitution.

The following were the main results of such adaptations:—

(a) Abolition of the Sovereignty and Responsibility of the British Parlia-
ment. As has been already explained, by the Government of India Act, 1858,
the Government of India was transferred from the East India Company to
the Crown. By this Act, the British Parliament became the direct guardian of
India, and the office of the Secretary of State for India was created for the
administration of Indian affairs,—for which the Secretary of State was to be
responsible to Parliament. Notwithstanding gradual relaxation of the control,
the Governor-General of India and the g:)vincial Governors remained
substantially under the direct control of the Secretary of State until the
Indian Independence Act, 1947, so that—

“n constitutional theory, the Government of India is a subordinate official
Government under His Majesty’s Government.”

The Indian Independence Act altered this constitutional position, root
and branch. It declared that with effect from the 15th August, 1947 (referred
to as the ‘anointed day’), India ceased to be a Dependency and the
suzerainty of the British Crown over the Indian States and the treaty
relations with Tribal Areas also lapsed from the date.

The responsibility of the British Government and Parliament for
administration of India having ceased, the office of the Secretary of State for
India was abolished.

(b) The Crown no longer the source of authority. So long as India
remained a Dependency of the British Crown, the Government of India was
carried on in the name of His Majesty. Under the Act of 1935, the Crown
came into further prominence owing to the scheme of the Act being federal,
and all the units of the federation, includin the Provinces, drew their
authority direct from the Crown. But under the Independence Act, 1947,
neither of the two Dominions of India and Pakistan derived its authority
from the British Isles.

c) The Governor-General and Provincial Governors to act as constitutional
heads. The Governors-General of the two Dominions became the
constitutional heads of the two new Dominions as in the case of the other
Dominions. This was, in fact, a nece corollary from ‘Dominion Status’
which had been denied to India by the Government of India Act, 1935, but
conceded by the Indian Independence Act, 1947.

According to the adaptations under the Independence Act, there was
no longer any Executive Council as under the Act of 1919 or ‘counsellors’ as
envisaged by the Act of 1935. The Governor-General or the Provincial
Governor was to act on the advice of a Council of Ministers having the
confidence of the Dominion Legislature or the Provincial Legislature, as the
case might be. The words “in his discretion”, “acting in his discretion” and
“individual judgment” were effaced from the Government of India Act,
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1935, wherever they occurred, with the result that there was now no sphere

in which these constitutional heads could act without or %a.l.nst the wishes of

the Ministers, Similarly, the powers of the Governor-General to require

S:ovemors to discharge certain functions as his agents were deleted from the
ct.

The Governor-General and the Governors lost extraordinary powers of
legislation so as to compete with the Le%tlature, by passing Acts, Proclama-
tions and Ordinances for ordinary legislative purposes, and also the power
of certification. The Governor’s power to suspend the Provincial Constitu-
tion was taken away. The Crown also lost its right of veto and so the
Governor-General could not reserve any bill for the signification of His
Majesty’s pleasure,

(d) Sovereignty of the Dominion Legislature. The Central Legislature of
India, composed of the Legislative Assembly and the Council of States,
ceased to exist on August 14, 1947. From the ‘appointed day’ and until the
Constituent Assemblies of the two Dominions were able to frame their new
Constitutions and new Legislatures were constituted thereunder,—it was the
Constituent Assembly itself, which was to function also as the Central
Legislature of the Dominion to which it belonged. In other words, the
Constituent Assembly of either Dominion (until it itself desired otherwise),
was to have a dual function, constituent as well as legislative.

The sovereignty of the Dominion Legislature was complete and no
sanction of the Governor-General would henceforth be required to legislate
on any matter, and there was to be no repugnancy by reason of
contravention of any Imperial law.
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CHAPTER 2

THE MAKING OF THE
CONSTITUTION

Demand for a THE demand that India’s political destiny should
Constitution be determined by the Indians themselves had been
framed by a Con- ¢ forward by Mahatma Gandhi as early as in 1922.

stituent Assembly
“Swaraj will not be a free gift of the British Parliament; it
will be a declaration of India’s full self-expression. That it will be expressed through
an Act of Parliament is true but it will be merely a courteous ratification of the
declared wish of the people of India even as it was in the case of the Union of South

Africa."

The failure of the Statutory Commission and the Round Table
Conference which led to the e@M'Govemeﬂt of India Act,
1935, to satisfy Indian aspirations ¢“demand for a Constitution

made by the people of India without outside interference, which was
officially asserted by the National Congess in 1935. In 1938, Pandit Nehru
definitely formulated his demand for a Constituent Assembly thus:

“The National Congress stands for independence and democratic state. It has

proposed that the constitution of free India must be framed, without outside
interference, by a Constituent Assembly elected on the basis of adult franchise.”

This was reiterated by the Working Committee of the Congress in
1939, Luclhiana. Sesion, Nelarow pm‘ﬁd ;

This demand was, however, resisted by the British Government until
the outbreak of World War II when external circumstances forced them to
realise the urgency of solving the Indian constitutional
problem. In 1940, the Coalition Government in
England recognised the principle that Indians should themselves frame a
new Constitution for autonomous India, and in March 1942, when the
Japanese were at the doors of India, they sent Sir Stafford Cripps, a member
of the Cabinet, with a draft declaration on the proposals of the British
Government which were to be adopted (at the end of the War) provided the
two major political parties (Congress and the Muslim League)' could come
to an agreement to accept them, viz.*—

(a) that the Constitution of India was to be framed by an elected
Constituent Assembly of the Indian people;

(b) that the Constitution should give India Dominion Status,—equal
partnership of the British Commonwealth of Nations;

(c) that there should be one Indian Union comprising all the Provinces
and Indian States; but

Cripps Mission

[14]
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(d) that any province Jor Indian State) which was not prepared to
accept the Constitution would be free to retain its constitutional position
existing at that time and with such non-acceding Provinces the British
Government could enter into separate constitutional arrangements.

But the two parties failed to come to an agreement to accept the
proposals, and the Muslim League urged—
(a) that India should be divided into two autonomous States on communal

lines, and that some of the Provinces, earmarked by Mr. Jinnah, should form an
independent Muslim State, to be known as Pakistan;

(b) that instead of one Constituent Assembly, there should be two Constituent
Assemblies, Le., a separate Constituent Assembly for building Pakistan.

After the rejection of the Cripps proposals (followed by the dynamic
‘Quit India’ campaign launched by the Congress), various attempts to
Cabinet Delegation. Teconcile the two parties were made including the

Simla Conference held at the instance of the
Govemor-General,_Lﬁ_ljd WAVELL_ These having failed, the British Cabinet
sent three of its own members? including Cripps himself, to make another
serious attempt, But the Cabinet Delegation, too, failed in making the two
major parties come to any agreement and were, accordingly, obliged to put
forward their own proposals, which were announced simultaneously in India
and in England on the 16th May, 1946.

The proposals of the Cabinet Delegation sought to effect a compromise
between a Union of India and its division. While the Cabinet Delegation

definitely rejected the claim for a_separate Constituent Assembly and a
se%e scheme which they recommended
involved a virtual accep principle underlying the claim of the

Muslim League.
The broad features of the scheme were—

a) There would be a Union of India, comprising both British India
and the States, and having jurisdiction over the subjects of Foreign Affairs,
Defence and Communications. All residuary powers would belong to the
Provinces and the States.

(b) The Union would have an Executive and a Legislature consisting of
representatives of the Provinces and States. But any question raising a major
communal issue in the Legislature would require for its decision a majority
of the representatives of the two major communities present and voting as
well as a majority of all the members present and voting.

The Provinces would be free to form Groups with executives and
legislatures, and each Group would be competent to determine the
provincial subjects which wom"c‘la be..taken ueﬁ?;;ﬁ E‘mp organisation.

The scheme laid down l:?yage Cabin ission was, however,
recommendatory, and it was contemplated by the Mission that it would be
H.M.G.’s statement adopted by agreement between the two major parties.
of December 6, A curious situation, however, arose after an election
1946 for forming the Constituent Assembly was held. The

Muslim League joined the election and its candidates
were returned. But a difference of opinion had in the meantime arisen
between the Congress and the League regarding the interpretation of the

\
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‘Grouping clauses’ of the proposals of the Cabinet Mission. The British
Government intervened at this stage, and explained to the leaders in
London that they upheld the contention of the League as correct, and on
December 6, 1946, the British Government published the following
statement—

“Should a constitution come to be framed by the Constituent Assembly in which a
large section of the Indian population h:.'xd‘y not been represented. }-ﬁs Majesty’s
Government would not contemplate forcing such a constitution upon any unwilling

part of the country.”
For the first time, thus, the British Government acknowledged the
ossibility of two Constituent Assermblies aid two States., The result was that
on December 9] , when the Constituent Assembly first met, the Muslim

League members did not attend, and the Constituent Assembly began to
function with the non-Muslim League members.

The Muslim League next urged for the dissolution of the Constituent

s Assembly of India on the ground that it was not full

g“ﬁb'm':'}; 20: representative of all sections of the people of India.

1947. On the other hand, the British Government, by their
. Statement of the 20th February, 1947, declared,—

%at British rule in India would in any case end by June, 1948, after
which the British would certainly transfer authority to Indian hands;

(b) that if by that time a fully representative Constituent Assembly
failed to work out a constitution in accordance with the proposals
made by the Cabinet Delegation,—

“H.M.G. will have to consider to whom the powers of the Central Government in
British India should be handed over, on the due date, whether as a whole to some
form of Central Government for British India, or in some areas to the existing
Provincial Government, or in such other way as seems most reasonable and in the
best interests of the Indian people.”

The result was inevitable and the League did not consider it necessary
to join this Assembly, and went on pressing for another Constituent

Assembly for ‘Muslim India’. o md 4

The British Government next sent Lord MOUNTBATTEN to India a:‘S]e
Governor-General, in place of Lord WAVELL, in order to.gxpedite the
[)ur;lparations for the transfer of power, for which they had fixed a rigid time
imit

. Lord MOUNTBATTEN brought the Congress and the League into a
definite—agreement thal the two ‘problem’ provinces of the Punjab and

‘Bengal would be partitioned so as to form absolute Hindu and Muslim
majori ocks wi ovinces. 1he League would then gel iis
—which the Cabinet Mission had so ruthlessly denied it,—minus

Assam, East Punjab and West Bengal, while the Congress which was taken
as the representative of the people of India other than the Muslims would
get the rest of India where the Muslims were in minority,

The actual decisions as to whether the two Provinces of the Punjab and
Bengal were to be partitioned was, however, lelt to the

:"9'27 of  June: & _vote of the members of the Legislative Assemblies of
’ these two Provinces, meefing in two_parts, according

to a plan known as the ‘Mountbatten Plan’. It was given a formal shape-by a
f

The Mountbatt .j_.msande:bLm_Sm British _Government._of
Pla::. otk vl une 3, 1947, which provided, inter alia, that:
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“The Provincial Legislative Assemblies of Benia] pnd the Punjab (excluding
European members) will, therefore, each be asked to meet in two parts, one
representing the Muslim majority districts and the other the rest of the Province....
The members of the two ﬁam of each Legislative Assembly sitting separately will
be empowered to vote whether or not the Province should be partitioned. If a
simple majority of either Part decides in favour of Partition, division will take place
and arrangements will be made accordix:lfl . If partition were decided upon, each
part of the Legislative Assembly wo 1 decide, on behalf of the areas it
xpresmteg, whether it would join the existing or a new and separate Constituent
ssembly.

It was also proposed that there would be a referendum in the North
Western Frontier Province and in the Muslim majority district of Sylhet as to_
whethér they would join India or Pakistan. The Statement further declared

"HmWWduﬁng the current session for the
transfer of power this year on’ a Dominion Status basis to one or two

successor authorities according to decisions taken as a result of the
announcement.”

The result of the vote according to the above Plan was a foregone
conclusion as the representatives of the Muslim majority areas of the two
.\%rovinces (ie., West Punjab and East Bengal) voted for partition and for

" Yoining a new Constituent Assembly. The referendum in the North Western
rontier and Sylhet was in favour of Pakistan,

On the 26th July, 1947, the Governor-General announced the setting

M@M_Camﬂnmmmbw&%_me Plan of June 3,
1947, having been carried out, nothing stood in the way of effecting the

transfer of power by enacting a statute of the British Parliament in
accordance with the declaration.

It must be said to the credit of the British Parliament that it lost no time

to dralt the Indian Independence Bill upon the basis bove Plan, and
: this Bill was passed and placed on the Statute Book,
:::de::‘ A‘:t. };2;- with amazing speed, as the Indian Independence Act,
1947 (10 & 11 Geo. VI, c. 30). The Bill, which was

introduced in Parliament on July 4, received the Royal Assent on July T8,
1947, an rce

The most outstanding characteristics of the Indian Independence Act
was that while other Acts of Parliament relating to the Government of India
(such as the Government of India Acts from 1858 to 1935) sought to lay
down a Constitution for the governance of India by the legislative will of the
British Parliament,—this Act of 1947 did not lay down any such constitution.

The Act provided that as from the 15th August, Qq_mmgh_dm%se_rgr{%d
to in the Act as the ‘appointed date’), in place of ‘India’ as defined in the
Government ol India %cﬂ 1935, tiere would be set up two maepenaent

Dominions, to be known as /ndia_and Pakistan, and the Constituent
“Assembly of each Dominion was to have unlimited power to frame and
adopt any constitution and to repeal any Act of the British Parliament,
including the Indian Independence Act.

1: Under the Act, the Dominion of India got the residua%ut:rritory of
t

India excluding the Provinces of Sind, Baluchistan, Wes jab, East
Bengal, and the North Western Frontier Province and the district o Sylhet in
Assam (which had voted in favour of Pakistan at a referendum, before the
Act came into force).
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Constituent Assem- The Constituent Assembly, which had been
bly of India. elected for undivided India and held its first sitting on

the 9th December, 1946, reassembled on the 14th
August, 1947, as the sovereign Constituent Assembly for the Dominion of
India.

As to ifs composition, it should be remembered, that it had been
elected by indirect election by the members of the Provincial Legislative
Assemblies (Lower House only), according to the scheme recommended by

the Cabinet Delegation [see Table II, in the Appendix]. The essentials of this
scheme were as follows:—

(1) Each (s)rovince and each Indian State or group of States were
allotted the total number of seats proportional to their respective
B;)g)ulations roughly in the ratio of one to a million. As a result, the

vinces were to elect 202 members while the Indian States were
allotted a minimum of 93 seats,

(2) The seats in each province were distributed among the three main
communities, Musﬁm, Sikh and General, in proportion to their
respective populations.

(3) Members of each community in the Provincial Legislative Assembly

elected their own representatives by the method of proportional
representation with single transferable vote.

(4) The method of selection in the case of representatives of Indian
States was to be determined by consultation.

As a result of the Partition under the Plan of June 3, 1947, a separate
Constituent Assembly was set up for Pakistan, as stated earlier. The
representatives of Bengal, Punjab, Sind, North Western Frontier Province,
Baluchistan and the Syﬁmt district of Assam (which had joined Pakistan by a
referendum) ceased to be members of the Constituent Assembly of Imz;a,
and there was a fresh election in the new Provinces of West Ben and East
Punjab. In the result, when the Constituent Assembly reassembled on_the
31st October. e membership of the House was reduce

ost._Of these, WETe y present on the 26th N 3
1949, and appended their signatures to the Constitution as finally passed.

The salient principles of the proposed Constitution had been outlined
by various committees of the Assembly? such as the Union Constitution
Committee, the Union Powers Committee, Committee on Fundamental
Rights, and, after a general discussion of the reports of these Committees,
the Assembly appointed a Drafting Committee on the 20th August, 1947.
The Drafting Committee, under the Chairmanship of Dr, A k2

bodied the decision of the Assembly wilh it nahve-—and-—addition

rm of a ‘D onstitution of India’ which was published

a3 e 10 ]
in Feb 1948. The Constituent Assembly next met in Nove 1948,
co the provisions of the clause by clause. ter several session
e_consi ion of the ¢ or second reading was completed-by-the

1

The Constituent Assembly again sat on the 14th November, 1949, for
Passing of the the Q}&L{g@eg, and finished it on the 26th

Constitution. November, 1949, on which date the Constitution
received ,m;‘ ature of the President of the
Assembly and was declared as passed.
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The provisions relating to citizenship, elections, provisional Parliament,

Date of Commen- 'emporary and transitional provisions, were given
cement of the immediate effect, ie., from Novem 1949. The
Constitution. rest of the Constitution came into force on the 26th

January, 1950, and this date is referred to in the

Constitution as m@wm@ww
J. MITENRC

REFERENCES

1. As stated earlier, the Muslim League, professedly a communal party, was formed in 1906.
While its earlier objective was to secure separate representation of the Muslims in the
political system, in its Lahore Resolution of 1940, it asserted its demand for the creation
of a separate Muslim State in the Muslim majority areas. This idea was developed into
the claim for dividing India into two independent States, when the Cripps offer was
announced. ’

2. The Cabinet Mission consisted of Lord PETHICK-LAWRENCE, Sir Stafford Cripps and Mr.
AV. Alexander.

3. The important committees of the Constituent Assembly were,—

(a) Union Powers Committee. It had 9 members. Shri Jawaharlal Nehru was its
chainnana};)& Committee on Fundamental Rights and Minorities. It had 54 members.
Sardar Vallabhbhai Patel was its chairman, (c) Steering Committee. It had 3 members.
Dr. K.M. Munshi (chairman), Shri Gopalswamy Ayyangar and Shri Bishwanath Das. (d
Provincial Constitution Committee. 25 members. Sardar Patel as chairman. %e
Committee on Union Constitution. 15 members. Pt. Nehru as chairman,

The draft was prepared by Sir B.N. Rau, Adviser to the Constituent Assembly. A
7-member committee chaired by Sir Alladi Krishnaswamy Iyer was set up to examine the
draft. Dr. B.R. Ambedkar who was minister for law from 1581947 to 26-1-1950 piloted
the draft constitution in the Assembly.

4. Since that date, the Constitution has been freely amended, according to the procedure

laid down in Art. 368,—no less than 94 times, by 2006 (see Table IV, post). For a text of

the original Constitution, with its subsequent amendments, see Author’s Constitution

Amendment Acts; Constitutional Law of India, 6th Ed. (Prentice-Hall of India).



CHAPTER 3

THE PHILOSOPHY OF THE
CONSTITUTION

EVERY Constitution has a philosophy of its own.
For the philosop}z underlying our Constitution we must look back into

The Objectives n° historic Objectives Resolution of Pandit Nehru
Resalatiaar" which was adopted by the Constituent Assembly on
January 22, 1947,! and which ins(}:ired the shaping of
the Constitution through all its subsequent stages. It reads thus—
“This Constituent Assembly declares its firm and solemn resolve to proclaim India
as an Independent Sovereign Republic and to draw up for her future governance a
Constitution:

(22 WHEREIN the territories that now comprise British India, the territories that
now form the Indian States, and such other parts of India as are outside British
India and the States as well as such other territories as are willing to be constituted
into the Independent Sovereign India, shall be a Union of them all; and

(3) WHEREIN the said territories, whether with their present boundaries or with
such others as may be determined by the Constituent Assembly and thereafter
according to the law of the constitution, shall possess and retain the status of
autonomous units, together with residuary powers, and exercise all powers and
functions of Government and administration, save and except such powers and
functions as are vested in or assigned to the Union, or as are inherent or implied in
the Union or resulting therefrom; and

(4) WHEREIN all power and authority of the Sovereign Independent India, its
constituent parts and organs of Governments are derived from the people; and

(5) WHEREIN shall be guaranteed and secured to all-thié people of India justice,
social, economic and political; equality of status, of opportunity, and before the
law; freedom of thought, expression, belief, faith, worship, vocation, association
and action, subject to law and public merélity; and

(6) WHEREIN adequate safeguards shall be provided for minorities, backward
and tribal areas, and depressed and other backward’ ciasse\s{, and

(7) WHEREIN shall be maintained the integrity of the territory of the Republic
and its sovereign 'gh!s on land, sea, and air according to justice and the law of
civilised nations; an

(8) The ancient land attain its rightful and honoured place in the world and
make its full and willing contribution to the promotion of world peace and the
welfare of mankind.”

In the words of Pandit Nehru, the aforesaid Resolution was “something
more than a resolution. It is a declaration, a firm resolve, a pledge, an
undertaking and for all of us a dedication”.

It will be seen that the ideal embodied in the above Resolution is
The Preamble faithfully reflected in the Preamble to the Constitution,
: which, as amended in 1976,? summarises the aims and
objects of the Constitution :

[20]
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“WE, THE PEOPLE OF INDIA, having solemnly resolved to constitute India into
a SOVEREIGN SOCIALIST SECULAR? DEMOCRATIC REPUBLIC and to
secure to all its citizens:

JUSTICE, social, economic and political;
LIBERTY of thought, expression, belief, faith and worship;
EQUALITY of status and of opportunity; and to promote among them all;

FRATERNITY assuring the dignity of the individual and the unity and integrity? of
the Nation:

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of November, 1949,
%%%E?Y ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTI-

The importance and utility of the Preamble has been pointed out in
several decisions of our Sugreme Court. Though, by itself, it is not
enforceable in a Court of law,? the Preamble to a written Constitution states
the objects which the Constitution seeks to establish and promote and also
aids the legal interpretation of the Constitution where the language is found
to be ambiguous.* For a proper appreciation of the aims and aspirations
embodied in our Constitution, therefore, we must turn to the various
expressions contained in the Preamble, as reproduced above.

The Preamble to our Constitution serves, two purposes:

(a) it indicates the source from which the Constitution derives its
authority;

(b) it also states the objects which the Constitution seeks to establish and
promote.

As has been already explained, the Constitution of India, unlike the
Independent and preceding Government of India Acts, is not a gift of
Sovereign the British Parliament. It is ordained by the people of

India through their representatives assembled in a
sovereign Constituent Assembly which was competent to determine the
political future of the country in any manner it liked. The words—We, the
people of India.... adopt, enact and give to ourselves this Constitution’, thus,
declare the ultimate sovereignty of the people of India and that the
Constitution rests on their authority.?

Sovereignty means the independent authority of a State. It means that it
has the power to legislate on any subject; and that it is not subject to the
control of any other State or external power.

The Preamble declares; therefore, in unequivocal terms that the source

Republic. of all authority under the Constitution is the people of

India and that there is no subordination to any

external authority. While Pakistan remained a British Dominion until 1956,

India ceased to be a Dominion and declared herself a ‘Republic’ since the

making of the Constitution in 1949, It means a government by the people
and for the people.

We have an elected President at the head of our State, and all office
including that of the President will be open to all citizens.
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On and from the 26th Jan., 1950, when the Constitution came into

Sovereignty not in- 10rce, the Crown of England ceased to have any legal
consistent  with oOr constitutional authority over India and no citizen of
é-l::!:?;:?u':{‘ the [ndia was to have any allegiance to the British Crown.
' But though India declared herself a Republic, she did

not sever all ties with the British Commonwealth as

did Eire, by enacting the Republic of Ireland Act, 1948. In fact, the
conception of the Commonwealth itself has undergone a change owing to
India’s decision to adhere to the Commonwealth, without acknowledging
allegiance to the Crown which was the symbol of unity of the Old British
Empire and also of its successor, the ‘British Commonwealth of Nations’. It
is this decision of India which has converted the ‘British Commonwealth’',—
a relic of imperialism,—into a free association of independent nations under
the honourable name of the ‘Commonwealth of Nations’. This historic
decision took place at the Prime Ministers’ Conference at London on
April 27, 1949, where, our Prime Minister, Pandit Nehru, declared that
notwithstanding her becoming a sovereign independent Republic, India will
continue—*her full membership of the Commonwealth of Nations and her
acceptance of the King as the symbol of the free association of the
independent nations and as such the Head of the Commonwealth.”

It is to be noted that this declaration is extra-legal and there is no
mention of it in the Constitution of India. It is a voluntary declaration and
indicates a free association and no obligation. It only expresses the desire of
India not to sever her friendly relations with the English people even though
the tie of political subjugation was severed. The new association was an
honourable association between independent States. It accepts the Crown of
England only as a symbolic head of the Commonwealth (having no functions
to discharge in relaton to India as belonged to him prior to the
Constitution), and having no claim to the allegiance of the citizens of India.
Even if the King or Queen of England visits India, he or she will not be
entitled to any precedence over the President of India. Again though as a
member of the Commonwealth, India has a right to be represented on
Commonwealth conferences, decisions at Commonwealth conferences will
not be binding on her and no treaty with a foreign power or declaration of
war by any member of the Commonwealth will be binding on her, without
her express consent. Hence, this voluntary association of India with the
Commonwealth does not affect her sovereignty to any extent and it would
be open to India to cut off that association at any time she finds it not to be
honourable or useful. As Pandit Nehru explained—

“It is an agreement by free will, to be terminated by free will,"6

The great magnanimity with which India took this decision in the face

Promotion of Inter- Of'a aiwwerful opposition at home which was the
national Peace. natural reaction of the manifold grievances under the
imperialistic rule, and the great fortitude with which

the association has still been maintained, under the pressure of repeated
disappointments, the strain of baffling international alignments and the 1976
upsurge of racialism in England, speak volumes about the sincerity of India’s
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pledge to contribute ‘to the promotion of world peace’ which is reiterated in
Art. 51 of the Constitution:
“The State shall endeavour to—
(a) promote international peace and security;
(b) maintain just and honourable relations between nations;

(c) foster respect for international law and treaty obligations in the dealings of
organised people with one another ; and

(d) encourage settlement of international disputes by arbitration.”

The fraternity which is professed in the Preamble is thus not confined
within the bounds of the national territory; it is ready to overflow them to
reach the loftier ideal of universal brotherhood; whlcg can hardly be better
expressed than in the memorable words of Pandit Nehru:

“The only possible, real object that we, in common with other nations, can have is

the object of co-operating in building up some kind of a world structure, call it one
world, call it what you like.””

Thus, though India declares her sovereignty to manage her own affairs,
in no unmistakable terms, the Constitution does not support isolationism or
Jingoism’. Indian sovereignty is consistent with the concept of ‘one world’
international peace and amity.

The picture of a ‘democratic republic’ which the Preamble envisages is
democratic not only from the political but also from
the social standpoint; in other words, it envisages not
only a democratic form of government but also a democratic society, infused
with the spirit of ‘justice, liberty, equality and fraternity’.

(a) As a form of government, the democracy which is envisaged is, of
course, a representative democracy and there are in our Constitution no
agencies of direct control by the people, such as
‘referendum, or ‘initiative’. The people of India are to
exercise their sovereignty through a Parliament at the
Centre and a Legislature in each State, which is to be elected on adult
franchise® and to which the real Executive, namely, the Council of Ministers,
shall be responsible. Though there shall be an elected President at the head
of the Union and a Governor nominated by the President at the head of
each State, neither of them can exercise any political function without the
advice of the Council of Ministers” which is collectively responsible to the
people’s representatives in the respective Legislatures (excepting functions
which the Governor is authorised by the Constitution itself to discharge in
his discretion or on his individual responsibility). The Constitution holds out
e(iluality to all the citizens in the matters of choice of their representatives,
who are to run the governmental machinery.

Democracy.

A Representative
Democracy.

Also known as parliamentary democracy, it envisages (i) representation
of the people, (ii) responsible government, and (ml) accountability of the
CounciFof R/hms' isters to the legislature. The essence of this is to draw a direct

line of authority from the people through the legislature. The character and
content of parliamentary democracy in the ultimate analysis depends upon
the quality of persons who man the legislature as representatives of the
people. The members of the legislature, thus, must owe their power directly
or indirectly to the people.!?
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The ideal of a democratic republic enshrined in the Preamble of the
Constitution can be best explained with reference to the adoption of
Government of the ‘Miversal suffrage (which has already been explained)
People, by the Peo- 21d the complete equality between the sexes not only
ple and for the before the law but also in the political sphere. Political
People. Justice means the absence of any arbitrary distinction

between man and man in the political sphere. In
order to ensure the ‘political’ justice held out by the Preamble, it was
essential that every person in the territory of India, irrespective of his
proprietary or educational qualifications, should be allowed to participate in
Political Justice,  the political system like any other person, Universal

adult suffrage was adopted with this object in view.
This means that every five years, the members of the Legislatures of the
Union and of each State shall be elected by the vote of the entire adult
population, according to the principle—‘one man, one vote’.

(b) The offering of equal opportunity to men and women, irrespective
of their caste and creed, in the matter of public employment also
implements this democratic ideal. The treatment of the minority, even apart
from the constitutional safeguards, clearly brings out that the philosophy .
underlying the Constitution has not been overlooked by those in power. The
fact that members of the Muslim and Christian communities are as a rule
being included in the Council of Ministers of the Union as well as the States,
in the Supreme Court, and even in Diplomatic Missions, without any
constitutional reservation in that behalf, amply demonstrates that those who
are working the Constitution have not missed its true spirit, namely, that
every citizen must feel that this country is his own.

That this democratic Republic stands for the good of all the people is

. embodied in the concept of a ‘Welfare State’ which

302.2'1’;’“ i inspires the Directive nginciples of State Policy. The

‘economic justice’ assured by the Preamble can hardly

be achieved if the democracy envisaged by the Constitution were confined

to a ‘political democracy’. In the words of Pandit Nehru:!!

“Democracy has been spoken of chiefly in the past, as political democracy, roughly

represented by every person having a vote. But a vote by itselfl does not represent

very much to a person who is down and out, to a person, let us say, who is starving

or hungry. Political democracy, by itself, is not enough except that it may be used

to obtain a gradually increasing measure of economic democracy, equah't?' and the
spread of good things of life to others and removal of gross inequalities,"!

Or, as Dr. Radhakrishnan has put it—

“Poor people who wander about, find no work, no wages and starve, whose lives
are a continual round of sore affliction and pinching poverty, cannot be proud of
the Constitution or its law.”!2

In short, the Indian Constitution promises not only political but also
social democracy, as explained by Dr. Ambedkar in his concluding speech
in the Constituent Assembly:

“Political democracy cannot last unless there lies at the base of it social democracy.

What does social democracy mean? It means a way of life which recognises liberty,
equality and fraternity which are not to be treated as separate items in a trinity.
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They form a union of trinity in the sense that to divorce one from the other is to
defeat the very purpose of democracy. Liberty cannot be divorced from equality,
equality cannot be divorced from liberty. Nor can liberty and equality be divorced from
[raternity.”

The State in a democratic society derives its strength from the
cooperative and dispassionate will of all its free and equal citizens.'? Social
and economic democracy is the foundation on which political democracy
would be a way of life in the Indian polity!*.

(c) The banishment of poverty, not by expropriation of those who Aave,
: : but by the multiplication of the national wealth and
Economic Justice. esources and lz)m equitable distribution thereof
amongst all who contribute towards its production, is the aim of the State
envisaged by the Directive Principles. Economic democracy will be installed
in our sub-continent to the extent that this goal is reached. In short,
economic justice aims at establishing economic democracy and a ‘Welfare
State’.

The ideal of economic justice is to make equality of status meaningful
and life worth living at its best removing inequality of opportunity and of
status—social, economic and political.!®

Social justice is a fundamental right!® Social justice is the

Social justice. comprehensive form to remove social imbalance by

law harmonising the rival claims or the interests of

different groups and/or sections in the social structure or individuals by
means of which alone it would be possible to build up a welfare State.!”

The three have to be secured and protected with
social aJjustx’ce and economic empowerment and
political justice to all the citizens under the rule of

Liberty, equality
and fraternity.

law.!8

Democracy, in any sense, cannot be established unless certain minimal

Liberty. rights, which are essential for a free and civilised
existence, are assured to every member of the

community. The Preamble mentions these essential individual rights as
‘freedom of thought, expression, belief, faith and worship’ and these are
aranteed against all the authorities of the State b&" Part Il of the

onstitution [vide Arts. 19, 25-28), subject, of course, to the implementation
of the Directive Principles, for the common good [Ar. 3I1C] and the
‘fundamental duties’, introduced [A7t. 51A], by the 42nd Amendment, 1976.

‘Liberty’ should be coupled with social restraint and subordinated to
the liberty of the greatest number for common happiness. '

Guaranteeing of certain rights to each individual would be meaningless
unless all inequality is banished from the social structure and each individual
is assured of equality of status and op'portunity for the development of the
best in him and the means for the enforcement of the rights guaranteed to
him. This object is secured in the body of the Constitution, by making illegal
Equality all discriminations by the State between citizen and

’ citizen, simply on the ground of religion, race, caste,
sex or place of birth [4r2. 15]; by throwing open ‘public places’ to all citizens
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Ldrt. lS(%}J; by abolishing untouchabilit'y [Art. 17); by abolishing titles of

onour [Art. 18]; by offering equalig' of opportunity in matters relating to
employment under the State [Art. 16]; by guaranteeing equality before the
law and equal protection of the laws, as justiciable rights [Art. 14].

In addition to the above provisions to ensure civic equality the
Constitution seeks to achieve political equality by providing for universal
adult franchise [Art. 326] and by reiterating that no person shall be either
excluded from the general electoral roll or allowed to be included in any
general or special electoral roll, only on the ground of his religion, race,
caste or sex [Art, 325].

Apart from these general provisions, there are special provisions in the
Directive Principles [Part IV] which enl!loin the State to place the two sexes
on an equal footing in the economic sphere, by securing to men and women
equal right to work and equal pay for equal work [Art. 39, Cls. (a), (d)].

The realisation of so many objectives would certainly mean an
From a Socialistic ©<pansion of the functions of the State. The goal
Pattern of Society envisaged by the Constitution, therefore, is that of a
to Socialism. ‘Welfare State’® and the establishment of a ‘socialist

state’?, At the Avadi session in 1955, Congress
explained this objective as establishing a ‘socialistic
pattern of society’ by a resolution—

“In order to realise the object of Congress. . . . and to further the objectives stated in
the Preamble and Directive Principles of State Policy of the Constitution of India,
planning should take place with a view to the establishment of a socialistic pattern of
society, where the principal means of production are under social ownership or
control, production is ,Progressively speeded up and there is equitable distribution
of the national wealth.

How far this end has been already achieved will be explained in
Chap. 9, where it will also be pointed out how, till 1992, the trend had been
from a ‘socialistic pattern’ towards a ‘socialistic state’, bringing industries and
private enterprises under State ownership and management and carrying on
trade and business as a State function.

That the goal of the Indian polity is socialism was ensured by inserting
L Aikondibess the word ‘socialist’ in the Preamble, by the Consti-
1976. ' tution (42nd Amendment) Act, 1976. It has been
inserted “to spell out expressly the high ideals of
socialism”, It is to be noted, however, that the ‘socialism’ envisaged by the
Indian Constitution is not the usual scheme of State socialism which involves
‘nationalisation’ of all means of production, and the abolition of private
property. As the then Prime Minister Indira Gandhi explained?' —
“We have always said that we have our awn brand of socialism. We will nationalise
the ashectors where we feel the necessity. Just nationalisation is not our type of
socialism.”

Though the word ‘Socialism’ is vague, our Supreme Court has
observed that its principal aim is to eliminate inequality of income and status
and standards of life, and to provide a decent standard of life to the working
people. The Indian Constitution, therefore, does not seek to abolish private
property altogether but seeks to put it under restraints so that it may be used
in the interests of the nation, which includes the upliftment of the poor.
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Instead of a total nationalisation of all property and industry, it envisages a
‘mixed economy’, but aims at offering ‘equal opportunity’ to all, an the
abolition of ‘vested interests’.*** From 1993 onwards the trend is now away
from socialism to privatisation. Investment in many public enterprises has
been divested in favour of private persons and many industries and services
which were reserved for the government sector have been thrown open for
private enterprise. This is in keeping with the worldwide trend aiter the
collapse of socialism in the U.S.S.R., and East European countries. But the
constitutional obligation to pay compensation to the private owner for State
acquisition has been taken away by repealing Art. 31, by the Constitution
(44th Amendment) Act, 1978, as will be er explained under Chap. 8,
post.

Unity amongst the inhabitants of this vast subcontinent, torn asunder
by a multitude of problems and fissiparous forces, was the first requisite for
maintaining the independence of the country as well
Need for Unity .5 (o make the experiment of democracy successful.
and Integrity of The ideal of uni
the Nation. e ideal of unity has been buttressed by adding the

words ‘and integrity’ of the Nation, in the Preamble,
by the Constitution (42nd Amendment) Act, 1976. But neither the
integration of the people nor a democratic political system could be ensured
without infusing a spirit of brotherhood amongst the heterogeneous
population, belonging to different races, religions and cultures.®

The ‘Fraternity’ cherished by the framers of the Constitution will be
achieved not only by abolishing untouchability amongst the different sects of
the same community, but by abolishing all communal or sectional or even
local or provincial antisocial feelings which stand in the way of the unity of
India.

Democracy would indeed be hollow if it fails to generate this spirit of
brotherhood amongst all sections of the people,—a feeling that they are all
children of the same soil, the same Motherland. It
becomes all the more essential in a country like India,
composed of so many races, religions, languages and cultures.

Article 1 of the Declaration of, Human Rights (1948), adopted by the
United Nations, says:

“All human beings are born free and equal in dignity and rights. They are

endowed with reason and conscience and should act towards one another in a

spirit of brother-hood.”

It is this spirit of brotherhood that the Preamble of our Constitution
reflects.

Fraternity.

The unity and fraternity of the people of India, professing numerous

A Secular State, Faiths, has been sought to be achieved by enshrining
teeing Free- the ideal of a ‘secular State’, which means that the

dom of Religion to State protects all religions equally and does not itself
all, uphold any religion as the State religion. The c‘;]estion
of Secularism is not one of sentiments, but one of law. The secular objective
of the State has been specifically expressed by

:g;‘g Amendment, jncerting the word ‘secular’ in the Preamble by the
# Constitution (42nd Amendment) Act, 1976. Secula-
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rism is a part of the basic structure of the Constitution.” There is no
provision in the Constitution making any religion the ‘established Church’ as
some other Constitutions do. On the other hand, the liberty of ‘belief, faith
and worship’ promised in the Preamble is implemented by incorporating
the fundamental rights of all citizens relating to ‘freedom of religion’ in
Arts. 25-28, which guarantee to each individual freedom to profess, practise
and propagate religion, assure strict impartiality on the part of the State and
its institutions towards all religions (see Chap. 8, post).

This itself is one of the glowing achievements of Indian democracy
when her neighbours, such as Pakistan,”6 Bangladesh, Sri Lanka (Ceylon)
and Burma, uphold particular religions as State religions.

[For further discussion on ‘Secularism’, see under Chap. 8, An. 25,
post.

A fraternity cannot, however, be installed unless the dignity of each of
Dignity of the its members is maintained. The Preamble, therefore,
Individual. says that the State, in India, will assure the dignity of

the Individual. The Constitution seeks to achieve this
object by guaranteeing equal fundamental rights to each individual, so that
he can enforce his minimal rights, if invaded by anybody, in a court of law.
Seeing that these justiciable rights may not be enough to maintain the
dignity of an individual if he is not free g"om wants and misery, a number of
Directives have been included in Part IV of the Constitution, exhorting the
State so to shape its social and economic policies that, inter alia, “all citizens,
men and women equally, have the right to an adequate means of livelihood”
[Art. 39(a)], “just and humane conditions of work™ [4rt. 42, and “a decent
standard of life and full enjoyment of leisure and social and cultural
opportunities”[Art. 43]. Our Supreme Court has come to hold that the right
to dignity is a fundamental right.’

In order to remove poverty and to bring about a socio-economic
revolution, the list of Directives was widened by the Constitution (42nd
Amendment) Act, 1976, and it was provided that,—in order that such
welfare measures for the benefit of the masses may not be defeated,—any
measure for the implementation of any of the Directives shall be immune
from any attack in the Courts on the ground that such measure contravenes
any person’s fundamental rights under Art. 14 or 19.%

The philosophy contained in the Preamble, as explained in the

At i foregoing pages, has been further highlighted by
Duties. emphasising that each individual shall not only have
the fundamental rights in Part III of the Constitution to

ensure his liberty of expression, faith and worship, equality of opportunity
and the like, but also a corresponding fundamental duty, such as to uphold
the sovereignty, unity and integrity of the nation, to maintain secularism and
the common brotherhood amongst all the peoPple of India. This has been
done by inserting Art. 51A, laying down ten ‘Fundamental Duties’, by the
Constitution (42nd Amendment) Act, 1976 (see, further, under Chap. 8,

post).
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A fitting commentary on the foregoing contents of the Preamble to our
Constitution can be best offered by quoting a few lines from Prof. Emest
Barker, one of the modern thinkers on democratic government.?

there must be a capacity and a passion for the enjoyment of liberty—there
must be a sense of personality in each, and of respect for personality in all,
gencrally spread through the whole community—before the democratic State can
e truly achieved . . . Perhaps it can be fairly demanded only in a community which
has achieved a sufficient standard of material existence, and a sufficient degree of
national homogeneity to devote itself to an ideal of liberty which has to be woried out
in each by the common effort of all. If the problems of material existence are still
absorbing... the ideal of living a common life of freedom—in other words, of
attaining a particular quality of life—will seem an ideal dream. If, again, the
problems of national homogenei?' are still insistent, and there is no common {ed:’ng
of fellowship—if some sections of the communlz are regarded by others, whether
on the ground of their inferior education, or on the ground of their inferior stock or
any other ground, as essentially alien and heter%eneous-—the ideal of the
common life of freedom will seem equally illusory....”

Combining the ideals of political, social and economic democracy with
that of eg;ualx;jtﬁJ and fraternity, the Preamble seeks to establish what
Mahatma Gandhi described as “the India of My Dreams”, namely,—

“ an India, in which the poorest shall feel that it is their country in whose
making they have an effective voice; . . .an India in which all communities shall
live in perfect harmony. There can be no room in such an India for the curse of
untouchability or the curse of intoxicating drinks and drugs. Women will enjoy the
same rights as men,”™

No wonder such a successful combination in the text of our Preamble
would receive unstinted approbation from Emest Barker, who has
reproduced this Preamble at the opening of his book on Social and Political
Theory, observing that the Preamble to the Constitution of India states,

“in a brief and pithy form the argument of much of the book, and it may
accordingly serve as a key-note.”
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CHAPTER 4

OUTSTANDING FEATURES OF OUR
CONSTITUTION

L. THE Constitution of India is remarkable for many outstanding featu-
res which will distinguish it from other Constitutions
even though it has been prepared after “ransacking all
the known Constitutions of the world” and most of its
provisions are substantially borrowed from others. As Dr. Ambedkar
observed,!—
“One likes to ask whether there can be anything new in a Constitution framed at
this hour in the history of the world. More than hundred years have rolled when
the first written Constitution was drafted. It has been followed by many other
countries reducing their Constitutions to writing . . . Given these facts, all
Constitutions in their main provisions must look similar, The only new things, if
there be any, in a Constitution framed so late in the day are the variations made o
remove the /?z’ults and to accommodate it to the needs of the country.”

So, though our Constitution may be said to be a ‘borrowed’
Constitution, the credit of its framers lies in gathering the best features of
each of the existing Constitutions and in modifying them with a view to
avoiding the faults that have been disclosed in their working and to adapting
them to the existing conditions and needs of this country. So, if it is a
‘patchwork’, it is a ‘beautiful patchwork’.2

Drawn from diffe-
rent sources.

There were members in the Constituent Assembly? who criticised the
Constitution which was going to be adopted as a ‘slavish imitation of the
West’ or ‘not suited to the genius’ of the people. Many apprehended that it
would be unworkable. But the fact that it has survived for about sixty years,
while Constitutions have sprung up only to wither away in countries around
us, such as Burma and PaEistan, belies the apprehension of the critics of the
Indian Constitution.

II. It must, however, be pointed out at the outset that many of

the original features of the 1949-Constitution have

iuﬁfil;f:ent:;en . been sﬁ)stantially modified by the 78 Amendments
ments, and practi- which have been made up to 1996,—of which
cally recast by the the 42nd Amendment Act, 1976 (as miodified by
o agard And  the 43rd and 44th Amendment Acts, 197778,
1976-78. “%% has practically recast the Constitution in vital

respects.

The 73rd Amendment Act which was brought into force in April 1993
has added 16 articles which provide for establishment of and elections to
Panchayats. They comprise a new part, Part IX. By the same Amendment a

[32]
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new schedule (Sch. 11) has been added which enumerates the functions to
be delegated to the Panchayats.

The 74th Amendment Act was passed to establish Municipalities and
provides for elections to them. It has inserted Part 9A consisting of 18
articles. Schedule 12 inserted by the Amendment mentions the functions to
be assigned to the Municipalities. This Amendment came into force on Ist
June 1993.

III. The Const:it\lm'o;h of India has the distinction of being the most

engthy and detailed constitutional document the

g::.lg:xug:;tnl.mown world has so far produced. The original Constitution

contained as many as 395 Articles and 8 Schedules (to

which additions were made by subsequent amendments). Even after the

reﬂeal of several provisions it still (in 2008) contains 444 Articles and 12
Schedules.?

During the period 1950-2000, while a number of Articles have been
omitted,—64 Articles and 4 Schedules have been added to the Constitution,
viz, Arts. 21A, 31A3IC, 35A, 39A, 43A, 48A, 51A, 131A, 134A, 139A,
144A, 224A, 233A, 239A, 239AA, 239AB, 239B, 243, 243A to 243ZG, 244A,
257A, 258A, 290A, 300A, 312A, 323A, 323B, 338A, 350A, 350B, 361A,
363A, 371A-371-1, 372A, 378A, 394A.

This extraordinary bulk of the Constitution is due to several reasons :

() The framers sought to incorporate the accumulated experience
Tscnsbekntell! (ifle gathered from the working of all the known
e ttion expe. onstitutions and to avoid all defects and loopholes
rience of different that might be anticipated in the light of those
Constitutions. Constitutions. Thus, while they framed the Chapter on

the Fundamental Rights upon the model of the
American Constitution, and adopted the Parliamentary system of
Government from the United Kingdom, they took the idea of the Directive
Principles of State Policy from the Constitution of Eire, and added elaborate
rovisions relating to l'{rnergencies in the light of the Constitution of the
erman Reich and the Government of India Act, 1935, On the other hand,
our Constitution is more full of words than other Constitutions because it has
embodied the modified results of judicial decisions made elsewhere
interpreting comparable provisions, in order to minimise uncertainty and
litigation.

. of governance (as the American Constitution does),

Detailed adminis- the aythors of the Indian Constitution followed and

g ProVi#ions  reproduced the Government of India Act, 1935, in

. providing matters of administrative detail,—not only

because the people were accustomed to the detailed provisions of that Act,

but also because the authors had the apprehension that in the present

conditions of the country, the Constitution might be perverted unless

the form of administration was also included in it. In the words of
Dr. Ambedkar,!

“. .. It is perfectly possible to pervert the Constitution without changing the form of
administration.”

(ii) Not contented with merely lag:’ng down the fundamental principles
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Any such surreptitious subversion of the Constitution was sought to be
prevented by putting detailed provisions in the Constitution itself, so that
they might not be encroached upon without amending the Constitution.

The very adoption of the bulk of the provisions from the Government
of India Act, 1935, contributed to the volume of the new Constitution
inasmuch as the Act of 1935 itself was a lengthy and detailed organic law. So
much was borrowed from that Act because the people were familiar with the
existing system.

It was also felt that the smooth working of an infant democracy might
be jeopardised* unless the Constitution mentioned in detail things which
were left in other Constitutions to ordinary legislation. This explains why we
have in our Constitution detailed provisions about the organisation of the
Judiciary, the Services, the Public Service Commissions, Elections and the
like. It is the same ideal of ‘exhaustiveness’ which explains why the
provisions of the Indian Constitution as to the division of powers between
the Union and the States are more numerous than perhaps the aggregate of
the provisions relating to that subject in the Constitution of the US.A.,
Australia and Canada.

(iif) The vastness of the country (see Table I), and the peculiar
Bacalimdecss oo problems to be solved have also contributed towards
P::bl::s Vg b: the bulk of the Constitution. Thus, there is one entire
solved. Part [Part relating to the Scheduled Castes and

Tribes and other backward classes; one Part [Part
XVIII] relating to Official Language and another [Part XVII] relating to

Emergency Provisions.

(iv) While the Constitution of the United States deals only with the
; Federal Government and leaves the States to draw u

S:,“&‘iﬁ“,.f‘,‘,’,‘;,?,f,:ﬁ’ their own Constitutions, the Indian Consﬁtutiorr:

provides the Constitutions of both the Union and the

Units (ie., the States), with the same fullness and precision. Since the Units

of the federation differed in their historical origins and their political

development, special provisions for different classes of the Units® had to be

made, such as the Part B States (representing the former Indian States), the

Part C States (representing the Centrally Administered areas) and some

smaller Territories in Part D. This also contributed to the bulk of the 1949
Constitution (see Table III).

Though, as has just been said, the Constitution of the State wasf

s s e rovided by the Constitution of India, the State o

fmfm;‘nvﬂx ammu and Kashmir was accorded a special status

mir, and was allowed to make its own State Constitution.

: Even all the other provisions of the Constitution of

India did not directly apply to Jammu am}) Kashmir but depended upon an

Order made for the President in Constitution with the Government of
State,—for which provision had to be made in Art. 370 [see Chap. 15].

LB Even after the inauguration of the Constitution,
N“s'h“d' Sikkim, gpecial provisions have been inserted [e.g., Arts. 371-
s 3711, to meet the regional problems and demands in
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certain States, such as Nagaland, Assam, Manipur, Andhra Pradesh,
Maharashtra, Gujarat, Sikkim, Mizorma, etc.

(v) Not only are the provisions relating to the Units elaborately given,

: the relations between the Federation and the Units

ilef:::l“el:e h;';';: and the Units inter se, whether legislative or adminis-

with. trative, are also exhaustively codified, so as to

eliminate conflicts as far as possible. The lessons

drawn from the political history of India which induced the framers of the

Constitution to give it a unitary bias, also prompted them to make detailed

Brovisions “regarding the distribution of powers and functions between the

nion and the States in all aspects of their administrative and other

activities”,® and also as regards inter-State relations, co-ordination and
adjudication of disputes amongst the States.

(vi) There is not only a Bill of Rights containing justiciable fundamental
Both Justiciable rights of the individual [Part III] on the model of the
and Non-justicia- Amendments to the American Constitution but also a
ble Rights includ- Part [Part IV] containing Directive Principles, which
ed: Fundamental .,.fer g justiciable rights upon the individual but are
Rxshtl. Directive P 2
Principles,  and nevertheless to be regarded as fundamental in the
Fundamental governance of the coﬁnﬂz’,———being in the nature of
Duties. ‘principles of social policy’ as contained in the

onstitution of Eire (ie., the Republic of Ireland). It
was considered by the makers of our Constitution that though they could
not, owing to their very nature, be made legally enforceable, it was well
worth to incorporate in the Constitution some gasic non-justiciable rights
which would serve as moral restraints upon future governments and thus
prevent the policy from being torn away from the idea which inspired the
makers of the organic law.

Even the Bill of Rights (i.e, the list of Fundamental Rights) became
bulkier than elsewhere %ecause the framers of the Constitution had to
include novel matters owing to the peculiar problems of our country, e.g.,
untouchability, preventive detention.

To the foregoing list, a notable addition has been made by the 42nd
Amendment inserting one new Chapter of Fundamental Duties of Citizens
LPart IVA, Art. 51A], which though not attended with any legal sanction,

ave now to be read along with the Fundamental Rights [see, further, under
Chap. 8, post].

More Flexible than IV. Another distinctive feature of the Indian
Rigid. Constitution is that it seeks to impart flexibility to a
written federal Constitution.

It is only the amendment of a few of the provisions of the Constitution
that requires ratification by the State Legislatures and even then ratification
by only 1/2 of them woul({ suffice (while the American Constitution requires
ratification by 3/4 of the States).

The rest of the Constitution may be amended by a special majority of
the Union Parliament, i.¢., a majority of not less than 2/3 of the members of
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each House present and voting, which, again, must be majority of the total
membership of the House [see Chap. 10]. s

On the other hand, Parliament has been given the power to alter or
modify many of the rrovisions of the Constitution by a simple majority as is
required for general Zg'lslation, by laying down in the Constitution that such
changes “shall not be deemed to be ‘amendments’ of the Constitution”. Instances
to the point are—(a) Changes in the names, boundaries, areas of, and
amalgamation and separation of States [Art. j] (b) Abolition or creation of
the Second Chamber of a State Legislature [Art. 169]. (c) Administration of
Scheduled Areas and Scheduled Tribes [Para 7 of the 5th Schedule and
Para 21 of the 6th Schedule]; (d) Creation of Legislatures and Council of
Ministers for certain Union Territories [Art. 239A(2)].

Yet another evidence of this flexibility is the power given by the
Legislation as Constitution itself to Parliament to supplement the
supplementing the Provisions of the Constitution by legislation. Though
Constitution. the makers of the Constitution aimed at exhaustive-

ness, they realised that it was not possible to anticipate
all exigencies and to lay down detailed provisions in the Constitution to
meet all situations and for all times.

(a) In various Articles, therefore, the Constitution lays down certain
basic principles and empowers Parliament to supplement these principles by
legislation. Thus, (i) as to citizenship, Arts. 58 only lay down the conditions
for acquisition of citizenship at the commencement of the Constitution and
Art. 11 vests plenary powers in Parliament to legislate on this subject. In
pursuance of this power, Parliament has enacted the Citizenship Act, 1955,
so that in order to have a full view of the law of citizenship in India, study of
the Constitution has to be supplemented by that of the (gitizenship Act. (ii)
Similarly, while laying down certain fundamental safeguards against
preventive detention, Art. 22(7) empowers Parliament to legislate on some
subsidiary matters relating to the subject. The laws made under this power,
have, therefore, to be read along wnj] the provisions of Art. 22. (iii) Again,
while banning ‘untouchability’, Art. 17 provides that it shall be an offence
‘punishable in accordance with law’, and in exercise of this power,

arliament has enacted the Protection of Civil Rights Act, 19557 which must
be referred to as supplementing the constitutional prohibition against
untouchability. (iv) Whiﬁa the Constitution lays down the basic Xl;)visions
relating to the election of the President and Vice-President, 715:.;3)
empowers Parliament to suplplement these constitutional provisions by
legislation, and by virtue of this power Parliament has enacted the
Presidential and Vice-Presidential Elections Act, 1952.

The obvious advantage of this scheme is that the law made by

Parliament may be modified according to the exigencies for the time being,
without having to resort to a constitutional amendment.

(b) There are, again, a number of articles in the Constitution which are
of a tentative or transitional nature and they are to remain in force only so
long as Parliament does not legislate on ‘the subject, ¢.g, exemption of
Um’ogoopro erty from State taxation [4r. 285]; suability of the State

[Arz. 300(1)].
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The Constitution, thus, ensures adaptability by prescribing a variety of
modes in which its original text may be changed or supplemented, a fact
which has evoked approbation from Prof. Wheare—

“This variety in the amending process is wise but is rarely found.”®

This wisdom has been manifested in the ease with which Sikkim, a
Protectorate since British days, could be brought under the Consti-
tution—first, as an ‘associate State’ (35th Amendment Act), and then as a
full-fledged State of the Union (36th Amendment Act, 1975).

Secoutitiaiiadi e V. This c?mbm_auon of the theory of
written Constitu- [undamental law’ which underlies the written
tion with Parlia- Constitution of the United States with the theory of
mentary soverei- ‘Parliamentary sovereignty’ which underlies the
gHty: unwritten Constitution of England is the result of the
liberal philosophy of the framers of the Indian
Constitution which has been so nicely expressed by Pandit Nehru:
“While we want this Constitution to be as solid and permanent as we can make it,
there is no permanence in Constitutions, There should be a certain flexibility. If
you make anything rigid and permanent, you stop the nation’s growth, the growth
of a living, vital, organic people. . . In any event, we could not make this
Constitution as rigid that it cannot be adapted to changing conditions. When the
world is in turmoil and we are passing through a very swilt Beriod of transition,
what we may do to-day may not be wholly capable tomorrow.”

The flexibility of our Constitution is illustrated by the fact that during
the first 59 years of its working, it has been amended 94 times. Vital changes
have thus geen effected by the First, Fourth, Twen -fourth, Twenty-fifth,
Thirty-ninth, Fortysecond,” Forty-fourth, Seventy-third and Seventy-fourth
Amendments to the Constitution, including amendments to the fundamental
rights, powers of the Supreme Court and the High Courts.

Dr.d{ennings”’ characterised our Constitution as rigid for two reasons:
(a) that the process of amendment was complicated and difficult, (b) that
matters which should have been left to ordinary legislation having been
incorporated into the Constitution, no change in these matters is possible
without undergoing the process of amendment. We have seen that the
working of the Constitution during six decades has not justified the
agprehension that the process of amendment is very difficult [see also Chap.
10, post]. But the other part of his reasoning is obviouslzi sound. In fact, his
comments on this point have proved to be prophetic. He cited Art. 224 as
an illustration of a provision wKich had been unnecessarily embodied in the
Constitution:
“An example taken at random is article 224, which empowers a retired judge to sit
in a High Court. Is that a provision of such constitutional importance that it needs
to be constitutionally protected, and be incapable of amendment except with the
approval of two-thirds of the members of each House sitting and voting in the
nion Parliament?"!!

As Table IV will show it has required an amendment of the
Constitution, namely, the Seventh Amendment of 1956, to amend this article
to provide for the appointment of Additional Judges instead of recalling
retired Judges. Similar amendments have been required, once to provide
that a Judge of a High Court who is transferred to another High Court shall
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not be entitled to compensation [4rt. 222] and, again, to provide for
compensation. It is needless to multiply such instances since they are
numerous.

The greatest evidence of flexibility, however, has been offered by the
amendments since 1976. The 42nd Amendment Act, 1976, after the Consti-
tution had worked for over quarter of a century, introduced vital changes
and upset the balance between the different organs of the State.!! Of course,
behind this ﬂexibilig' lies the assumption that the Party in power wields
more than a two-thirds majority in both Houses of Parliament.!

VL It is also remarkable that though the framers of the Constitution
attempted to make an exhaustive code of organic law,
5:::. °:ndsl?‘“’:h“‘e room has been left for the growth of conventions to
Constitution, supplement the Constitution in matters where it is
silent. Thus, while the Constitution embodied the
doctrine of Cabinet responsibility in Art. 75, it was not possible to codify the
numerous conventions which answer the problems as they may arise in
England, from time to time, in the working of the Cabinet system. Take, for
instance, the question whether the Ministry should resign whenever there is
an adverse vote against it in the House of the People, or whether it is at
liberty to regard an accidental defeat on a particular measure as a ‘snap
vote’.'? Again, the Constitution cannot possn%ly give any indication as to
which issue should be regarded as a ‘vital issue’ by a Ministry, so that on a
defeat on such an issue the Ministry should be morally bound to resign.
Similarly, in what circumstances a Ministry would be justified in advising the
President to dissolve Parliament instead of resigning upon an adverse vote,
can only be established by convention.

Sir Ivor Jennings'? is, therefore, justified in observing that—

“The machinery of government is essentially British and the whole collection of
British constitutional conventions has apparently been incorporated as
conventions.”

VII. While the Directive Principles are not enforceable in the Courts,

the Fundamental Rights, included in Part III, are so enforceable at the
instance of any person whose fundamental right has

g‘i“'dm""m . been infringed by any action of the State,—executive

ghts, and Consti- T ia a "

tutional Remedies, ©r legislative—and the remedies for enforcing these
rights, namely, the writs of habeas corpus, mandamus,

prohibition, quo warranto and certiorari, are also guaranteed by the
Constitution. Any law or executive order which offends against a
fundamental right is liable to be declared ‘void by the Supreme Court or the

High Court.

It is through a misapprehension of these provisions that the Indian
Constitution has been described by some critics as a ‘lawyer’s paradise’.'?
According to Sir Ivor Jennings,' this is due to the fact that the Constituent
Assembly was dominated by ‘the lawyer-politicians’. It is they who thought

of codi‘f}'i.ng the individual rights and the prerogative writs though none in

England would ever cherish such an idea. In the words of Sir Ivor—

“Though no English lawyer would have thought of putting the prerogative writs
into a Constitution, the Constituent Assembly did so. . .These various factors have
given India a most complicated Constitution. Those of us who claim to be
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constitutional lawyers can look with equanimity on this exaltation of our profession.
But constitutions are intended to enable the process of Government to work
smoothly, and not to (F"Mde fees for constitutional lawyers. The more numerous
the briefs the more difficult the process of government becomes. India has perhaps
placed too much faith in us.”'?

With due respect to the great constitutional expert,'? these observations
disclose a failure to appreciate . the very foundation of the Indian
Judicial review Constitution. Sir Ivor omits to point out that the
makes the Consti- fathers of the Indian Constitution preferred the
tution legalistic. American doctrine of ‘limited government' to the

English doctrine of Parliamentary sovereignty.

In England, the birth of modern democracy was due to a protest
against the absolutism of an autocratic executive and the English people
discovered in Parliamentary sovereignty an adequate solution of the
problem that faced them. The English political system is founded on the
unlimited faith of the people in the good sense of their elected
reptesentatives. Though, of late, detractions from its omnipotent authority
have taken place because the ancient institution at Westminster has grown
incapable of managing myriads of modern problems with the same ease as
in Victorian age, nonetheless, never has anybody in England thought of
glailcing limitations on the authority of Parliament so that it might properly

enave.,

The Founding Fathers of the American Constitution, on the other hand,
had the painful experience that even a representative body might be
tyrannical, particularly when they were concerned with a colonial Empire.
Thus it is that the Declaration of Independence recounts the attempts of the
British “Legislature to extend an unwarrantable jurisdiction over us” and
how the British people had been “deaf of the voice of justice”. At heavy cost
had the colonists learnt about the frailty and weakness of human nature
when the same Parliament which had forced Charles I to sign the Petition of

Right (1628) to acknowledge that no tax could be levied without the consent
of Parliament, did, in 1765, and the years that followed, insist on taxing the
colonies, regardless of their right of representation, and attempt to enforce
such undemocratic laws through military rule,

Hence, while the English people, in their fight for freedom against
autocracy, stopped with the establishment of the supremacy of the law and
Parliament as the sole source of that law, Americans had to go further and to
assert that there is to be a law superior to the Legislature itself and that it was
the restraints of this paramount written law that could only save them from
the fears of absolutism and autocracy which are ingrained in human nature
itself.

As will be more fully explained in the Chapter on Fundamental Rights,
the Indian experience of the application of the British Rule of Law in India
was not altogether happy and there was a strong feeling that it was not
administered with even hands by the foreign rulers in India as in their own
land. The “Sons of Liberty’ in India had known to what use the flowers of
the English democratic system, viz., the Sovereignty of Parliament and the
Rule of Law, could be put in trampling down the rights of man under an
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Imperial rule. So, in 1928, long before the dawn of independence in India,
the Motilal Nehru Committee asserted that

“Our first care could be to have our fundamental rights guaranteed in a manner
which will not permit their withdrawal under any circumstances.”

Now, judicial review is a necessary concomitant of ‘fundamental rights’,
for, it is meaningless to enshrine individual rights in a written Constitution as
‘fundamental rights’ if they are not enforceable, in Courts of law, against any
organ of the State, legislative or executive. Once this choice is made, one
cannot help to be sorry for the litigation that ensues. Whatever
apprehensions might have been entertained in some quarters in India at the
time of the making of the Indian Constitution, there is hardly anybody in
India to-day who is aggrieved because the Supreme Court, each year,
invalidates a dozen of statutes and a like number of administrative acts on
the ground of violation of the fundamental rights.

At the same time, it must be pointed out that since the inauguration of
the Constitution, various provisions have been inserted into the Constitution
by amendments, which have taken out considerable areas from the pale of

judicial review, ¢.2,, by inserting Arts. 31A-31C; and by 1995 as many as 284
Acts,—Central and State,—have been shielded from judicial review on the
ground of contravention of the Fundamental Rights, by enumerating them
under the 9th Schedule, which relates to Art. 31B."!

VIIL An independent Judiciary, having the power of Judicial review’,
is another prominent feature of our Constitution.

On the other hand, we have avoided the other-extreme, namely, that of
‘judicial supremacy’, which may be a logical outcome of an over-emphasis
on judicial review, as the American experience demonstrates.

Judicial power of the State exercisable by the Couuts under the
Constitution as sentinels of Rule of Law is a basic feature of the
Constitution.'?

Indeed, the harmonisation which our Constitution has effected between

s Parliamentary Sovereignty and a written Constitution
Compromise dl"‘:i with a provision for Judicial Review, is a unique
;:3?“, Ju ::'d achievement of the framers of our Constitution. An
Parliamentary absolute balance of powers between the diferent
Supremacy. organs of government is an impracticable thing and,
in practice, the final say must belong to some one of

them. This is why the rigid scheme of Separation of Powers and the checks
and balances between the organs in the Constitution of the United States has
failed in its actual working, and the Judiciary has assumed supremacy under
its powers of interpretation of the Constitution to such an extent as to
deserve the epithet of the ‘safety valve’ or the ‘balance-wheel' of the
Constitution. As one of her own Judges has said (Chief Justice HUGHES),
“The Constitution (of the U.S.A.) is what the Supreme Court says it is”. It
has the power to invalidate a law duly passed by the Legislature not only on
the ground that it transgresses the legislative powers vested in it by the
Constitution or by the prohibitions contained in the Bill of Rights but also
on the ground that it is opposed to some general principles said to underlie
vague expressions, such as due process, the contents of which not being
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explicitly laid down in the Constitution, are definable only by the Supreme
Court. The American Judiciary thus sits over the wisdom of any legislative
policy as if it were a third Chamber or super-Chamber of the Legislature.

Under the English Constitution, on the other hand, Parliament is sup-
reme and “can do everything that is not naturally impossible” (Blackstomg
and the Courts cannot nullify any Act of Parliament on any groun
whatsoever. As MAY puts it—

“The Constitution has assigned no limits to the authority of Parliament over all
matters and persons within its jurisdiction. A law may be unjust and contrary to the
principles of sound government. But Parliament is not controlled in its discretion
and when it errs, its errors can be corrected only by itsell.”

So, English Judges have denied themselves any power “to sit as a court
of appeal against Parliament”.

The Indian Constitution wonderfully adopts the via media between the
American system of Judicial Supremacy and the English principle of
Parliamema.rr Supremacy, by endowing the Judiciary with the power of
declaring a law as unconstitutional if it is beyond the competence of the
Legislature according to the distribution of powers provided by the
Constitution, or if it is in contravention of the fundamental rights guaranteed
by the Constitution or of any other mandatory provision of the Constitution,
e.g., Arts. 286, 299, 301, 304; but, at the same time, depriving the Judiciary of
any Sower of ‘judicial review’ of the wisdom of legislative policy. Thus, it
avoided expressions like ‘due process’, and made fundamental rights such as
that of liberty and property subject to regulation by the Legislature.!! But the
Supreme Court has discovered ‘due process’ in Art. 21 in Maneka Gandhi.'*
Further the major portion of the Constitution is liable to be amended by the
Union Parliament J; a special majority, if in any case the Judiciary proves
too obtrusive. The theory underlying the Indian Constitution in this respect
can hardly be better expressed than in the words of Pandit Nehru:

“No Supreme Court, no Judiciary, can stand in judgment over the sovereign will of
Parliament, representing the will of the entire community. It can pull up that
sovereign will if it goes wrong, but, in the ultimate analysis, where the future of the
community is concerned, no Judiciary can come in the way. . . Ultimately, the fact
remains that the Legislature must be supreme and must not be interfered with by
the Courts of Law in such measures as social reform.”

Our Constitution thus places the supremacy at the hands of the
Legislature as much as that is possible within the bounds of a written
Constitution. But, as has been mentioned earlier, the balance between
Parliamentary Sovereignty and Judicial Review was seriously disturbed, and
a drift towards the former was made, by the Constitution (42nd Amend-
ment) Act, 1976, by inserting some new provisions, e.g, Arts. 31D, 32A,
131A, 144A, 226A, 228A, 323A-B, 329A.

The Janata Government, coming to power in 1977, restored the pre-
1976 position, to a substantial extent, through the 43rd and 44th
Amendments, 1977-78, by repealing the following Articles which had been
inserted by the 42nd Amendment—31D, 32A, 131A, 144A, 226A, 228A,
329A; and by restoring Art. 226 to its original form (substantially).
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On the other hand, the Judiciary has gained ground by itself declaring
that ‘judicial review’ is a ‘basic feature’ of our Constitution, so that so long as
the Supreme Court itself does not revise its opinion in this behalf, any
amendment of the Constitution to take away judicial review of legislation on
the ground of contravention of any provision of the Constitution shall itself
be liable to be invalidated by the Court (see at the end of this Chapter).

Fundamental IX. The balancing between supremacy of the
Rights subject to Constitution and sovereignkr of the Legislature is
reasonable regula- jj|;srated by the novel declaration of Fundamental

::‘::,e. T R Rights which our Constitution embodies.

The idea of incorporating in the Constitution a ‘Bill of Rights’ has been
taken from the Constitution of the United States. But the guarantee of
individual rights in our Constitution has been very carefully balanced with
the need for the security of the State itself.

American exierlence demonstrates that a written guarantee of
fundamental rights has a tendency to engender an atomistic view towards
society and the State which may at times prove to be dangerous to the
common welfare. Of course, America has been saved from the dangers of
such a situation by reason of her Judiciary propounding the doctrine of
‘Police Powers’ under which the Legislature is supposed to be competent to
interfere with individual rights wherever they constitute a ‘clear danger’ to
the safety of the State and other collective interests.

Instead of leaving the matter to the off-chance of judicial protection in
particular cases, the Indian Constitution makes each of the fundamental
rights subject to legislative control under the terms of the Constitution itself,
apart from those exceptional cases where the interests of national security,
integrity or welfare should exclude the application of fundamental rights
altogether [Arts. 31A-31C]."!

X. Another peculiarity of the Chapter on Fundamental Rights in the
Pt Equalit Indian Constitution is that aliit aitr’ns at slecun‘n not
Y merely political or legal equality, but social equality as
::::é‘::&::m_by well, ) us, apart from tl?e usual guarantees that the
State will not discriminate between one citizen and
another merely on the ground of religion, race, caste, sex or glace of
birth,—in the matter of appointment;or other emrloymem, offered by the
State,—the Constitution includes a prohibition of ‘untouchability, in any
form and lays down that no citizen may be deprived of access to any public
place, of the enjoyment of any public amenity or privilege, only on the
ground of religion, race, caste, sex or place of birth.

We can hardly overlook in this context that under the Constitution of
the U.S.A., racial discrimination persists even to-day, notwithstanding recent
judicial pronouncements to the contrary. The position in the United
JKingdom is no better as demonstrated by current events.

i XI. Another feature, which was not in the
l;,‘-mm, eﬁ::cm. original Constitution has been introduced by the 42nd
tej by Funda- Amendment, 1976, by introducing Art. 51A as Part
mental Duties. IVA of the Constitution.
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Though the Directives in Part IV of the Constitution were not enforcea-

ble in any manner and had to give way before the

:g;’g Amendment R, damental Rights, under the glrigina.l )éonstitudon,

{ the situation was reversed, through the backdoor, by

the 42nd Amendment, 1976, by amending Art. 31C ! —shielding all the

Directives in Part IV of the Constitution from the Fundamental Rights in

Part III. But this object has been frustrated by the majority decision in the

case of Minerva Mills v. Union of India,'s as a result of which Art. 31C will

shield from unconstitutionality on the ground of violation of Art. 13 those

laws which implement only the Directives specified in Art. 39(b)-(c) and not
any other Directive included in Part IV of the Constitution.

In the same direction, the 42nd Amendment Act introduced ‘Funda-
mental Duties’, to circumscribe the Fundamental Rights, even though the
Duties, as such, cannot be judicially enforced (see, further, under Chap. 8,
post).

XIL. The adoption of universal adult suffrage [Art. 326], without any
Ok e qualification either of sex, property, taxation or the
b= without like, is a ‘bold experiment’ in India, having regard to
Communal Repre- the vast extent of the country and its population, with
sentation. an over-whelming illiteracy (see Table I, post). The

suffrage in India, it should be noted, is wider than that
in England or the United States. The concept of popular sovereignty, which
underlies the declaration in the Preamble that the Constitution is adopted
and given by the ‘people of India’ unto themselves, would indeed have been
hollow unless the g-a.nchise—the only effective medium of popular

sovereignty in a modern democracy—were extended to the entire adult
population which was capable of exercising the right and an independent
electoral machinery (under the control of the Election Commission) was set
up to ensure the free exercise of its. The electorate has further been widened
by lowering the voting age from 21 to 18, by the 6lst Constitution

Amendment Act, 1988.

That, notwithstanding the outstanding difficulties, this bold experiment
has been crowned with success will be evident from some of the figures'®
relating to the first General Election held under the Constitution in 1952.
Out of a total population of 356 million and an adult population of 180
million, the number of voters enrolled was 173 million and of these no less
than 88 million, ie, over 50 per cent of the enrolled voters, actually
exercised their franchise. The orderliness with which eleven General
Elections have been conducted speaks eloquently of the political attainment
of the masses, though illiterate, of this vast sub-continent. In the eleventh
General Election held in 1996, the number of persons on the electoral roll
had come up to 550 million and the same came up to 67,14,87,930 in the
14th General Election in 2004.

No less creditable for the framers of the Constitution is the abolition of
communal representation, which in its trail had brought in the bloody and
lamentable partition of India. In the new Constitution there was no
reservation of seats except for the Scheduled Castes and Scheduled Tribes
and for the Anglo-Indians,—and that only for a temporary period (this
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period was 10 years in the original Constitution, which has been extended to
60 years, i.e, up to 2010 A.D., by subsequent amendments of Art. 334)."7

XIIL It has been stated at the outset, that the form of government intro-
duced by our Constitution bath at the Union and the States is the Parliamen-
tary Government of the British type.'® A primary reason for the choice of
this system of government was that the people had a long experience of this
system under the Government of India Acts,'® though the British were very
slow in importing its features to the fullest length.

The makers of our Constitution rejected the Presidential system of
government, as it obtains in America, on the ground that under that system
the Executive and the Legislatures are separate from and independent of
each other,? which is likely to cause conflicts between them, which our
infant democracy could ill al%’ord to risk.

But though the British model of Parliamentary or Cabinet form of
government was adopted, a hereditary monarch or ruler at the head could
not be installed, because India had declared herself a ‘Republic’. Instead of
a monarch, therefore, an elected President was to be at the head of the
Parliamentary system. In_introducing this amalgam, the makers of our
Constitution followed the [rish precedent.

As in the Constitution of Eire, the Indian Constitution superimposes an
elected President upon the Parliamentary system of responsible government.
: But though an elected President is the executive head
Parliamentary of the Union, he is to act on the advice of his
Government 3ot 3 :
combined with an Ministers, although whether he so acts according to
elected President the advice of his ministers is not questionable in the
at the Head. courts and there is no mode, short of impeachment, to
remove the President if he acts contrary to the
Constitution.

On the other hand, Elrinciple of ministerial responsibility to the
e

Legislature, which under English system rests on_convention, is
embodied in the express provisions of aur Constitution [Art. 75(3)).

In the words of our Supreme Court,”!

“Our Consfitution though federal in its structure, is modelled on the British

Parliamentary system where the executive is deemed to have the primary

responsibility for the formulation of government policy and its transmission into

law, though the condition precedent to the exercise of this responsibility is its

retaining the confidence of the legislative branch of the State. . . In the Indian

Constitution, therefore, we have the same system of parliamentary executive as in
England. . "4

But our Constitution is not an exact replica of the Irish model either.

The Constitution of Eire lays down that the constitutional powers of the

President can only be exercised by him on the advice of Ministers, except

those which are left to his discretion by the Constitution itsell. Thus, the Irish

President has an absolute discretion.to refuse dissolution of the Legislature to

a defeated Prime Minister, contrary to the English practice and convention.

But in the Indian Constitution there is no provision

tg';g Amendment, . ,}orising the President to act ‘in his d[i)scretion'

on any matter. On the other hand, by amending
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Art. 74(1), the 42nd Amendment Act has explicitly codified the proposition
which the Supreme Court had already laid down in several decisions,?! that
the President “shall, in the exercise of his functions, act in accordance with
such advice,” i.¢., the advice tendered by the Council of Ministers.

The Janata Government has preferred not to disturb this contribution
of the 42nd Amendment, except to empower the
4‘ ’ : 7
,99,';, Amendment, b esident by the 44th Amendment, 1978, to refer a
matter back to the Council of Ministers, for
reconsideration,

XIV. Perhaps the most remarkable achievement of the Indian Constitu-
tion is to confer upon a federal system the strength of a unitary government.
A Federal System Though normally the system of government is federal,
with Unitary Bias. the Constitution enables the federation to transform

itselfl into a unitary State (by the assumption of the
powers of States by the Union),—in emergencies [Part XVIII].

Such a combination of federal and unitary systems in the same
constitution is unique in the world. For a correct appreciation of this uni?lue
system it is necessary to examine the background upon which federalism has
been introduced into India, in the light of the experience in other federal
countries. This deserves a separate treatment [see Chap. 5, post].

XV. No less an outstanding feature of the new Constitution is the union

of some 552 Indian States with the rest of India under the Constitution.

. Thus, the problem that baffled the framers of the

%::ieis.;aélt:l:e,, o Govemmenll) of India Act, 1935, and ultimately led to

the failure of its federal scheme, was solved by the

framers of the Constitution with unique success. The entire sub-continent of

India has been unified and consolidated into a compact State in a manner
which is unprecedented in the history of this country.

The process by which this formidable task has been formed makes a

story in itself.

At the time of the constitutional reforms leading to the Government of
India Act, 1935, the geographical entity known as India was divided into two
Status of Indian parts—British India and the Indian States. While
States under the British India comprised the nine Governors' Provinces
British Crown. and some other areas administered by the Govern-

ment of India itself, the Indian States comprised some
600 States which were mostly under the personal rule of the Rulers or
proprietors. All the Indian States were not of the same order. Some of them
were States under the rule of hereditary Chiefs, which had a political status
even from before the Mahomedan invasion; others {about 300 in number)
were Estates or Jagirs granted by the Rulers as rewards for services or
otherwise, to particular individuals or families. But the common feature that
distinguished these States from British India was that the Indian States, had
not been annexed by the British Crown. So, while British India was under the
direct rule of the Crown through its representatives and according to the
statutes of Parliament and enactments of the Indian Legislatures,—the Indian
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States were allowed to remain under the personal rule of their Chiefs and
Princes, under the ‘suzerainty’ of the Crown, which was assumed over the
entire territory of India when the Crown took over authority from the East
India Company in 1858.

The relationship between the Crown and the Indian States since the
Incidents of Para- assumption of suzerainty by the Crown came to be
mountcy. described by the term ‘Paramountcy’. The Crown was

bound by engagements of a great variety with the
Indian States. A common feature of these engagements was that while the
States were responsible for their own internal administration, the Crown
accepted responsibility for their external relations and defence. The Indian
States had no international life, and for external purposes, they were
practically in the same position as British India. As regards infernal affairs,
the policy of the British Crown was normally one of non-interference with
the monarchical rule of the Rulers, but the Crown interfered in cases of
misrule and mal-administration, as well as for giving effect to its international
commitments. So, even in the internal sphere, the Indian States had no legal
right against non-interference.

Nevertheless, the Rulers of the Indian States enjoyed certain personal
rights and privileges, and normally carried on their personal administration,
unaffected by all political and constitutional vicissitudes within the
neighbouring territories of British India.

The Government of India Act, 1935 envisaged a federal structure for
the whole of India, in which the Indian States could figure as units, together

Place of Indian With the Govemors’ Provinces. Nevertheless, the
States in the framers of the Act differentiated the Indian States
Federal Scheme from the Provinces in two material respects, and this
a':vl;‘:‘::wn‘? t‘;‘l’. differentiation ultimately proved fatal for the scheme
India Act, 1935. itself. The two points of difference were—(a) While in

the case of the Provinces accession to the Federation
was compulsory or automatic,—in the case of an Indian State it was
voluntary and depended upon the option of the Ruler of the State. (b) While
in the case of the Provinces, the authority of the Federation over the
Provinces (executive as well as legislative) extended over the whole of the
federal sphere chalked out by the Act,—in the case of the Indian States, the
authority of the Federation could be limited by the Instrument of Accession
and all residuary powers belonged to the State. It is needless to elaborate the
details of the plan of 1935, for, as has been stated earlier, the accession of the
Indian States to the proposed Federation never came true, and this Part of
that Act was finally aEandoned in 1939, when World War Il broke out.

When Sir Stafford Cripps came to India with his Plan, it was definitely

understood that the Plan proposed by him would be confined to settling the

olitical destinies of British India and that the Indian States would be left
ree to retain their separate status.

But the Cabinet Mission supposed that the

Pr 1 of th PP

Ca%l;::':t Mi:sion. ® Indian States would be ready to co-operate with the
new development in India. So, they recommended
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that there should be a Union of India, embracing both British India and the
States, which would deal only with Foreign Affairs, Defence and
Communications, while the State would retain all powers other than these.

Lapse of Para When the Indian Independence Act, 1947, was
mountcy under the passed, it declared the lapse of suzerainty (para-
Indian  Indepen- mountcy) of the Crown, in s. 7(1)(b) of the Act, which
dence Act. is worth reproduction:

‘7. (1) As from the appointed day—

(b) the suzerainty of His Majesty over the Indian States lapses, and with it, all
treaties and agreements in force at the date of the passing of Lﬁls Act between His
Majesty and the rulers of Indian States, all functions exercisable by His Majesty at
the date with respect to Indian States, all obligations of His Majesty existing at that
date towards Indian States or the rulers thereof, and all powers, rights, authority, or
iurisdiction exercisable by His Majesty at that date in or in relation to Indian States

y treaty, grant, usage, sufferance or otherwise; and

Provided that notwithstanding anything.in paragraph (b). . . of this sub-section,
effect shall, as nearly as may be, continue to be given to the provision of any such
agreement as is therein referred to which relate to customs, transit and
communications, posts and telegraphs, or other like matters, until the provisions in
question are denounced by the Rulers of the Indian States, . . on the one hand, or
by the Dominion or Province or other part thereof concerned on the other hand,
or are superseded by subsequent agreements.’

But though paramountcy lapsed and the Indian States regained their
position which they had prior to the assumption of suzerainty by the Crown,
most of the States soon realised that it was no longer possible for them to
maintain their existence independent of and separate from the rest of the
country, and that it was in their own interests necessary (0 accede to either of
the two Dominions of India and Pakistan. Of the States situated within the
geographical boundaries of the Dominion of India, all (numbering 552Lsave
Hyderabad, Kashmir, Bahawalpur, Junagadh and the W.F. States (Chitral,
Phulra, Dir, Swat and Amb) had acceded to the Dominion of India by the
15th August, 1947, i.e., before the ‘appointed day’ itself. The problem of the
Government of India as regards the gtates after the accession was two-fold:

(a) Shaping the Indian States into sizeable or viable administrative
uhits, and (b) fitting them into the constitutional structure of India.

(A) The first objective was sought to be achieved by a threefold
rocess of integration (Lnown as the ‘Patel scheme’ after Sardar Vallabhbhai
atel, Minister in-charge of Home Affairs)—

(i) 216 States were merged into the respective Provinces, geographically

L. e e contiguous to them. These merged States were

merg:r_ included in the territories of the States in Part B in the

First Schedule of the Constitution. The process of

merger started with the merger of Orissa and Chhattisgarh States with the

then Province of Orissa on _?anuary 1, 1948, and the last instance was the
merger of Cooch-Behar with the State of West Bengal in January, 1950.

(Sii) 61 States were converted into Centrally administered areas and
included in Part C of the First Schedule of the Constitution. This form of
integration was resorted to in those cases in which, for administrative,
strategic or other special reasons, Central control was considered necessary.
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(iii) The third form of integration was the consolidation of groups of
States into new viable units, known as Union of States. The first Union
formed was the Saurashtra Union consolidating the Kathiawar States and
many other States (February 15, 1948), and the last one was the Union of
Travancore-Cochin, formed on July 1, 1949, As many as 275 States were
thus integrated into 5 Unions—Madhya Bharat, Patiala and East Punjab
States Union, Rajasthan, Saurashtra and Travancore-Cochin. These were
included in the States in Part B of the First Schedule. The other 3 States
included in Part B were—Hyderabad, Jammu and Kashmir and Mysore.
The cases of Hyderabad anc{ Jammu and Kashmir were peculiar. Jammu
and Kahsmir acceded to India on October 26, 1947, and so it was included
as a State in Part B, but the Government of India agreed to take the
accession subject to confirmation by the people of the State, and a Consti-
tuent Assembly subsequently confirmed it, in November, 1956, Hyderabad
did not formally accede to India, but the Nizam issued a Proclamation
recognising the necessity of entering into a constitutional relationship with
the Union of India and accepting the Constitution of India subject to
ratification by the Constituent Assembly of that State, and the Constituent
Assembly of that State ratified this. As a result, Hyderabad was included as a
State in Part B of the First Schedule of the Constitution.

(B) We have so far seen how the States in Part B were formed as viable
units o administrat.ion,—bemg the residue of the bigger Indian States, left
after the smaller States had been merged in the Provinces or converted into
Centrally Administered Areas. So far as the latter two groups were
concerned, there was no problem in fitting them into the %)Tody of the
Constitution framed for the rest of India. There was an agreement between
the Government of India and the Ruler of each of the States so merged, by
which the Rulers voluntarily agreed to the merger and ceded all powers for
the governance of the States to the Dominion Government, reserving certain
personal rights and privileges for themselves.

But the story relating to the States in Part B is not yet complete. At the
time of their accession to the Duminion of India in 1947, the States had
acceded only on three subjects, 2iz, Defence, Forei Affairs and
Communications, With the formation of the Unions and under the influence
of political events, the Rulers found it beneficial to have a closer connection
wﬂﬂ the Union of India and all the Rajpramukhs of the Unions as well as the
Maharaja of Mysore, signed revised Instruments of Accession by which all
these States acceded to the Dominion of India in respect of all matters
included in the Union and Concurrent Legislative Lists, except only those
relating to taxation. Thus, the States in Part B were brought at par with the
States in Part A, subject only to the differences embodied in Art. 238 and
the supervisory powers of the Centre for the transitional period of 10 years
[Art. 371]. Special provisions were made only for Kashmir [Art. 370] in view
of its special position and problems. That article makes special provisions for
the partial application of the Constitution of India to that State, with the
concurrence of the Government of that State.

It is to be noted that the Rajpramukhs of the five Unions as well as the
Rulers of Hyderabad, Mysore, Jammu and Kashmir all adopted the
Constitution of India, by Proclamations.
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The process of integration culminated in the Constitution (7th Amend-

M nrsentcidnn. of ment) Act, 1956, which abolished Part B States as a

States. class and included all the States in Part A and B in one

list.22 The special provisions in the Constitution rela-

ting to Part B States were, consequently, omitted. The Indian States thus lost

their identity and became part of one uniform political organisation
embodied in the Constitution of India.*?

The process of reorganisation is continuing still and the recent trend is
towards conceding the demands of smaller units which were previously Part
B States, Union Territories or autonomous parts of States, by confzm'ng
upon them the status of a ‘State’, eg, Nagaland, Meghalaya, Himachal
Pradesh, Manipur, Tripura, Mizoram, Goa. Delhi has been made the
National Capital Territory. This process will be further elaborated in Chap.
6 (Territory of India), post.

Before closing this Chapter, however, it should be pointed out that
Bolstasitad “ and since the observations in the case of Golak Nath*
‘basic’ femtnres of Culminating with Keshavananda,” the Supreme Court
the Constitution. had been urging that there are certain ‘basic’ features

of the Constitution, which were immune from the
power of amendment conferred by Art. 368, which, according to the Court,
was subject to ‘implied’ limitations. On the other hand, the Indira Govern-
ment had been attempting to thwart this doctrine by successive amendments
of Art. 368, starting with the 24th Amendment, 1971, and ending with 42nd
Amendment Act, 1976, so as to obviate any such conclusion by the
Supreme Court?® The Court has, however, adhered to its view
notwithstanding any of these amendments.”” The present Chapter does not
enter into that controversy, which will be dealt witﬁ in Chap. 10 (Procedure
for Amendment), post. [See that Chapter as to the list of basic feature].

The comparative study of any Constitution will reveal that it has certain
prominent features which distinguish it from other Constitutions. It is those

prominent features which have been summarised in this Chagter by way of

introducing the reader to the various provisions of the Indian Constitution.
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CHAPTER 5
NATURE OF THE FEDERAL SYSTEM

India, a Union of ARTICLE :ﬂlz, of our Constitution says—“India,
States. that is Bharat, shall be a Union of States.”

While submitting the Draft Constitution, Dr. Ambe ikar, the Chairman
of the Drafting Committee, stated that “although its Constitution may be
federal in structure”, the Committee had used the term “Union” because of
certain advantages,' These advantages, he explained in the Constituent
Assembly,? were to indicate two things, viz., (a) that the Indian federation is
not the result of an agreement by the units, and (b) that the component units
have no freedom to secede from it.

The word ‘Union’, of course, does not indicate any particular type of
federation, inasmuch as it is used also in the Preamble of the Constitution of
the United States—the model of federation; in the Preamble of the British
North America Act (which, according to Lord HALDANE, did not create a
true federation at alls; in the Preamble to the Union of South Africa Act,
1909, which patently set up a uni Constitution; and even in the
Constitution of the U.S.S.R. (1977), which formally acknowledges a right of
secession [Art. 72] to each Republic, ie., unit of the Union.®

We have, therefore, to examine the provisions of the Constitution itself,
apart from the label given to it by its cKaftsman, to determine whether it
provides a federal system as claimed by Dr. Ambedkar, particularly in view
of the criticisms (as will be presently seen) levelled against its federal claim
by some foreign scholars.

The difficulty of any treatment of federalism is that there is no agreed
Mo dennt ¢ 2 definition of a federal State. The other difficulty is that
Federal  Cobetite. it is habitual with scholars on the subject to start with
tions ia the the model of the United States, the oldest (1787) of all
modern World. federal Constitutions in the world, and to exclude any
system that does not conform to that model from the
nomenclature of ‘federation’. But numerous countries in the world have,
since 1787, adopted Constitutions having federal features and, if the strict
historical standard of the United States be applied to all these later
Constitutions, few will stand the test of federalism save perhaps Switzerland
and Australia. Nothing is, however, gained by excluding so many recent
Constitutions from the federal class, for, according to the traditional
classification followed by political scientists, Constitutions are either uni
or federal. If, therefore, a Constitution partakes of some features of bo
types, the only alternative is to analyse those features and to ascertain

[51]
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whether it is basically unitary or federal, although it may have subsidiary
variations. A liberal attitude towards the question of federalism is, therefore,
inevitable particularly in view of the fact that recent experiments in the
world of Constitution-making are departing more and more from the ‘pure’
ty%e of either unitary or a federal system. The Author’s views on this
subject, expressed in the previous Editions of this book as well as in the
Commentary on the Constitution of India,* now find support from the
categorical assertion of a research worker® on the subject of federalism (who
ha:fpens to be an American himself), that the question whether a State is
federal or unitary is one of degrees and the answer will depend upon “how
many federal features it possesses”. Another American scholar® has, in the
same strain, observed that federation is more a ‘functional’ than an
‘institutional’ concept and that any theory which asserts that there are certain
inflexible characteristics without which a political system cannot be federal
ignores the fact “that institutions are not the same things in different social
and cultural environments”.

To anticipate the Author's conclusion, the constitutional system of
Indian  Constitu. ndia is basically federal, but, of course, with striking
tion basically unitary features.” In order to come to this conclusion,
Federal, with we have to formulate the essential minimal features of
unitary features.  a federal system as to which there is common

agreement amongst political scientists.

Though there may be difference amongst
scholars in matters of detail, the consensus of opinion
is that a federal system involves the following essential
features:

Essential features
of a Federal polity.

(i) Dual Government. While in a unitary State, there is only one
Government, namely the national Government, in a federal State, there are
two Governments,—the national or federal Government and the
Government of each component State.

Though a unitary State may create local sub-divisions, such local
authorities enjoy an autonomy of their own but exercise only such powers as
are from time to time delegated to them by the national government and it is
competent for the national Government to revoke the delegated powers or
any of them at its will.

A federal State, on the other hand, is the fusion of several States into a
single State in regard to matters affecting common interests, while each
component State enjoys autonomy in regard to other matters. The
component States are not mere del%gates or agents of the federal
Government but both the Federal and State Governments draw their
authority from the same source, viz., the Constitution of the land. On the
other hand, a component State has no right to secede from the federation at
its will. This distinguishes a federation from a confederation.

(ii) Distribution of Powers. It follows that the very object for which a
federal State is formed involves a division of authority between the Federal
Government and the States, though the method of distribution may not be
alike in the federal Constitutions.
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(iii) Supremacy of the Constitution. A federal State derives its existence
from the Constitution, just as a corporation derives its existence from the
ant of a statute by which it is created. Every power—executive, legislative,
or judicial—whether it belongs to the federation or to the component States,
is subordinate to and controlled by the Constitution.

(iv) Authority of Courts. In a federal State the legal supremacy of the
Constitution is essential to the existence of the federal system. It is essential
to maintain the division of powers not only between the coordinate branches
of the government, but also between the Federal Government and the States
themselves. This is secured by vesting in the Courts a final power to
interpret the Constitution and nullify an action on the part of the Federal
and State Governments or their different organs which violates the
provisions of the Constitution.

The Supreme Court has observed that Indian Constitution is basically
federal in form and is marked by the traditional characteristics of a federal
system, namely, supremacy of the Constitution, division of power between

¢ Union and the States and existence of an independent judiciary.®

Not much pains need to be taken to demonstrate that the political
system introduced by our Constitution possesses all the aforesaid essentials of
a federal polity. Thus, the Constitution is the supreme organic law of our
land, and both the Union and the State Governments as well as their
respective organs derive their authority from the Constitution, and it is not
competent for the States to secede from the Union. There is a division of
legislative and administrative powers between the Union and the State
Governments and the Supreme Court stands at the head of our Judiciary to
jealously guard this distribution of powers and to invalidate any action which
violates the limitations imposed by the Constitution. This jurisdiction of the
Supreme Court may be resorted to not only by a person’ who has been
affected by a Union or State law which, according to him, has violated the
constitutional distribution of ci)owem but also by the Union and the States
themselves by bringing a direct action against each other, before the

Original Jurisdiction of the Supreme Court under Art. 131.1° It is because of
these basic federal features that our Supreme Court has described the
Constitution as ‘federal’.!*

Basiiliad b ifuntees But though our Constitution provides these

of Indian- Feders: essential features of a federation, it differs from the

lism. typical federal systems of the world in certain
undamental respects:

(A) The Mode of formation. A federal union of the American (?'pe is
formed by a voluntary agreement between a number of sovereign an inde-
pendent States, for the administration of certain affairs of general concern.

But there is an alternative mode of the Canadian type (if Canada is
admitted into the family of federations), namely, that the provinces of a
unitary State may be transformed into a federal union to make themselves
autonomous. The provinces of Canada had no separate or independent
existence apart from the colonial Government of Canada, and the Union
was not formed by any agreement between them, but was imposed by a
British statute, which withdrew from the Provinces all their former rights and
then re-divided them between the Dominion and the Provinces. Though the
Indian federation resembles the Canadian federation in its centralising
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tendency, it even goes further than the Canadian precedent. The federalism
in India is not a matter of administrative convenience, but one of principle.'?

India had a thoroughly centralised unitary constitution until the
Government of India Act, 1935. The Provincial Governments were virtually
the agents of the Central Government, deriving powers by delegation from
the latter (see pp. 1-8, ante).

To appreciate the mode of formation of federation in India, we must
go back to the Government of India Act, 1935, which for the first time
introduced the federal concept, and used the expression ‘Federation of
India’ (5. 5) in a Constitution Act relating to India, since the Constitution has
simtgly continued the federal system so introduced by the Act of 1935, so far
as the Provinces of British India are concerned. The foundation for a federal
set-up for the nation was laid in the Govt. of India Act, 1935. Though in
every respect the distribution of legislative power between the Union and the
States as envisaged in the 1935 Act has not been adopted in the Consti-
tution, but the basic framework is the same.'® The Supreme Court observed
that India has adopted for itself a loose federal structure as it is an
indestructible Union of destructible units.'*

By the Act of 1935, the British Parliament set up a federal system in the
Federation as envi- Same manner as it had done in the case of Canada,
saged by the viz, “by creating autonomous units and combmixﬂ
Government  of them into a federation by one and the same Act”.
India Act, 1935. powers hitherto exercised in India were resumed by

the Crown and redistributed between the Federation
and the Provinces by a direct grant. Under this system, the Provinces
derived their authority directly from the Crown and exercised legislative and
executive powers, broadly free from Central control, within a defined
sphere. Nevertheless, the Centre retained control through ‘the Governor’s
special responsibilities’ and his obligation to exercise his individual
judgment and discretion in certain matters, and the power of the Centre to
give direction to the Provinces.'s

The peculiarity of thus converting a unitary system into a federal one
can be best explained in the words of the Joint Parliamentary Committee on
Indian Reforms:

“Of course in thus converting a unitary State into a federation we should be taking
a step for which there is no exact historical precedent. Federations have commonly
resulted from an agreement between independent or, at least, autonomous
Governments, surrendering a defined part of their sovereignty or autonomy to a
new central organism. At the present moment the British Indian Provinces are not
even autonomous for they are subject to both administrative and legislative control
of the Government and such authority as they exercise has been in the main
devolved upon them under a statutory rule-making power by the Governor-
General in Council. We are faced with the necessity ol creating autonomous units
and combining them into a federation by one and the same Act.”

It is well worth remembering this peculiarity of the origin of the federal

Not the result of a System in India. Neither before nor under the Act of
compact. 1935, the Provinces were in any sense ‘sovereign’
States like the States of the American Union. The

Constitution, too, has been framed by the ‘people of India’ assembled in the
Constituent Assembly, and the Union of India cannot be said to be the
result of any compact or agreement between autonomous States.? So far as
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the Provinces are concemed, the progress had been from a unitary to a
federal organisation, but even then, this has happened not because the
Provinces desired to become autonomous units under a federal union, as in
Canada. The Provinces, as just seen, had been artificially made autonomous,
within a defined sphere, by the Government of India Act, 1935. What the
makers of the Constitution did was to associate the Indian States with these
autonomous Provinces into a federal union, which the Indian States had
refused to accede to, in 1935.

Some amoant of homogeneity of the federating units is a condition for
their desire to form a federal union. But in India, the position has been
different. From the earliest times, the Indian States had a separate political
entity, and there was little that was common between them and the Provin-
ces which constituted the rest of India. Even under the federal scheme of
1935 the Provinces and the Indian States were treated differently; the acce-
ssion of the Indian States to the system was voluntary while it was compul-
sory for the Provinces, and the powers exercisable by the Federation over
the Indian States were also to be defined by the Instruments of Accession. It
is because it was optional with the Rulers of the Indian States that they refus-
ed to join the federal system of 1935. They lacked the ‘federal sentiment’
(Dicey), that is, the desire to form a federal union with the rest of India. But,
as already pointed out, the political situation changed with the lapse of para-
mountcy of the British Crown as a result of which most of the Indian SPtates
acceded to the Dominion of India on the eve of the Independence of India.

The credit of the makers of the Constitution, therefore, lies not so
much in bringing the Indian States under the federal system but in placing
them, as much as possible, on the same footing as the other units of the
federation, under the same Constitution. In short, the survivors of the old
Indian States (States in Part B! of the First Schedule) were, with minor
exceptions, placed under the same political system as the old Provinces
(States in Part A'S ). The integration of the units of the two categories has

eventually been completed by eliminating the separate entities of States in
y I? )4 g P

Part A and States in Part B and replacing them by one category of States, by
the Constitution (7th Amendment) Act, 1956.16

(B) Position of the States in the Federation. In the United Stales, since the
States had a sovereign and independent existence prior to the formation of
the federation, they were reluctant to give up that sovereignty any further
than what was necessary for forming a national government for the purpose
of conducting their common purposes. As a result, the Constitution of the
federation contains a number of safeguards for the protection of ‘State
rights’, for which there was no need in /ndia, as the States were not ‘sove-
reign’ entities before. These points of difference deserve particular attention:

(i) While the residuary powers are reserved to the States by the
American Constitution, these are assigned to the Union by our Constitution
[Art. 248).

This alone, of course, is not sufficient to put an end to the federal
character of our political system, because it only relates to the mode of
distribution of powers. Our Constitution has simply followed the Canadian
system in vesting the residuary power in the Union.
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(ii) While the Constitution of the United States of
America merely drew up the constitution of the
national government, leaving it “in the main (to the
State) to continue to preserve their original Constitu-
tion”, the Constitution of /ndia lays down the consti-
tution for the States as well, and, no State, save Jammu and Kashmir, has a
right to determine its own (State) constitution.

No State excepting
Kashmir, can draw
its own Constitu-
tion.

(iii) In the matter of amendment of the Constitution, again, the part
assigned to the State is minor, as compared with that of the Union. The
doctrine underlying a federation of the American type is that the union is the
result of an agreement between the component units, so that no part of the
Constitution which embodies the compact can be altered without the
consent of the covenanting parties. This doctrine is adopted, with variations,
by most of the federal systems.

But in India, except in a few specified matters affecting the federal
structure (see Chap. 10, post), the States need not even be consulted in the
matter of amendment of the bulk of the Constitution, which may be effected
by a Bill in the Union Parliament, passed by a special majority.

(i\g Though there is a division of powers between the Union and the
States, there is provision in our Constitution for the exercise of control by the
Union both over the administration and legislation of the States. Legislation
by a State shall be subject to disallowance by the President, when reserved
by the Governor for his consideration [Art. 201]. Again, the Governor of a
State shall be appointed by the President of the Union and shall hold office
‘during the pleasure’ of the President [Arts. 155-156]. These ideas are
repugnant to the Constitution of the United States or of Australia, but are to
be found in the Canadian Constitution.

(v) The American federation has been described by its Su?reme Court
as “an indestructible Union composed of indestructible States”.!

It comprises two propositions—

(a) The Union cannot be destroyed by any State seceding from the
Union at its will.'® '

(b) Conversely, it is not possible for the federal Government to redraw
the map of the United States by forming new States or by altering the
boundaries of the States as they existed at the time of the compact without
the consent of the Legislatures of the States concerned. The same principle is
adopted in the Australian Constitution to make the Commonwealth
“indissoluble”, with the further safeguard superadded that a popular
referendum is required in the affected State to alter its boundaries.

(a) It has been already seen that the first proposition has been acce ted

by the makers of our Constitution, and it is not possible for the States o the
nion of India, to exercise any right of secession. It should be noted in this
context that by the 16th Amendment of the Constitu-

Noright tosecede. ., i, 1963, it has been made clear that even

advocacy of secession will not have the protection of the freedom of
expression. '
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(b) But just the contrary of the second proposition has been embodied

in our Constitution. Under our Constitution, it is
g:':“cﬂn;:?‘,e:ii,: ossible for the Union Parliament to reorganise the
ed for altering its States or to alter their boundaries, by a simple
boundaries by majority in the ordinary process ofy legislation
Fnclinionpnt [Are. 4(2)1_. The Constitution does not require that the

consent of the Legislature of the States is necessary for
enabling Parliament to make such laws; only the President has to ‘ascertain’
the views of the Legislature of the affected States to recommend a Bill for
this purpose to Parliament. Even this obligation is not mandatory insofar as
the gresident is competent to fix a time-limit within which a State must
exci)ress its views, if at all [Proviso to Art. 3, as amended]. In the Indian
federation, thus, the States are not “indestructible” units as in the /.S.4. The
ease with which the federal organisation may be reshaped by an ordinary
legislation by the Union Parliament has been demonstrated by the enact-
ment of the States Reorganisation Act, 1956, which reduced the number of
States from 27 to 14 within a period of six years from the commencement of
the Constitution. The same process of disintegration of existing States,
effected by unilateral legislation by Parliament, has led to the formation,
subsequently, of several new States—Gujarat, Nagaland, Haryana,
Kamataka, Meghalaya, Himachal Pradesh, Manipur, Sikkim, Tripura,
Mizoram, Arunachal Pradesh, Goa, Chhattisgarh, Uttarakhand, Jharkand.

It is natural, therefore, that questions might arise in foreign minds as to
the nature of federalism introduced by the Indian Constitution.

(vi) Not only does the Constitution offer no guarantee to the States
against affecting their territorial integrity without their consent,—there is no
theory of ‘equality of State rights’ underlying the federal scheme in our
Constitution, since it is not the result of any agreement between the States.

One of the essential principles of American federalism is the equality of
the component States under the Constitution, irrespective of their size or
population. This principle is reflected in the equality of representation of the

States in the upper House of the Federal Legislature (ie., in the Senate),?
which is supposed to safeguard the status and interests of the States in the
federal organisation. To this is superadded the guarantee that no State may,
without its consent, be deprived of its equal representation in the Senate

[Art. V].

Under our Constitution, there is no equality of representation of the

: States in the Council of States. As given in the Fourth

g&te eq,‘-‘:l::.?;,u&{ Schedule, the number of members for the several
tion. States varies from 1 to 31. In view of such composition
of the Upper Chamber, the federal safeguard against

the interests of the lesser States being overridden by the interests of the
larger or more populated States is absent under our Constitution. Nor can
our Council of States be correctly described as a federal Chamber insofar as
it contains a nominated element of twelve members as against 238
representatives of the States and Union Territories.

Status of Sikkim. (vii) Another novel feature introduced into the
i Indian federalism was the admission of Sikkim as an
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‘associate State’, without being a member of the Union of India, as defined in
Art. 1, which was made possible by the insertion of Art. 2A into the
Constitution, by the Constitution (35th Amendment) Act, 1974.

This innovation was, however, shortlived and its legitimacy has lost all
ﬁracﬁcal interest since all that was done by the 35th Amendment Act, 1974,
as been undone by the 36th Amendment Act, 1975, by which Sikkim has
been admitted into the Union of India, as @ full-fledged State under the First
Schedule with effect from 26th April, 1975 (see under Chap. 6, post). The
original federal scheme of the Indian Constitution, comprising States and the
Union Territories, has thus been left unimpaired.

Of course, certain special provisions have been laid down in the new
Art. 371F, as regards Sikkim, to meet the special circumstances of that State.
Article 371G makes certain special provisions relating to the State of
Mizoram, while Arts. 371H and 3711 insert special provisions for Arunachal
Pradesh and Goa.

(C) Nature of the Polity. As a radical solution of the problem of
reconciling national unity with ‘State rights’, the framers of the American
Constitution made a logical division of everything essential to sovereignty
and created a dual polig. with a dual citizenship, a double set of officials

0

and a double system of Courts.

(i) An American is a citizen not only of the State in which he resides but

Al also of the United States, i.e., of the federation, under

mpc.louble i different conditions; and both the federal and State

Governments, each independent of the other, operate

directly upon the citizen who is thus subject to two Governments, and owes

allegiance to both. But the Indian Constitution, like the Canadian, does not

introduce any double citizenship, but one citizenship, viz.,—the citizenship

of India [Art. 5], and birth or residence in a particular State does not confer
any separate status as a citizen of that State.

(ii) As regards officials similarly, the federal and State Governments in
No'T aviiden e the United States, have their own officials to
public services. administer their respective laws and functions. But
there is no such division amongst the public officials
in India. The majority of the public servants are employed by the States, but
they administer both the Union and the State laws as are applicable to their
respective States by which they are employed. Our Constitution provides for
the creation of All-India Services, but they are to be common to the Union
and the States [4rt. 312]. Members of the Indian Administrative Service,
appointed by the Union, may be employed either under some Union
Department (say, Home or Defence) or under a State Government, and
their services are transferable, and even when they are employed under a
Union Department, they have to administer both the Union and State laws
as are applicable to the matter in question. But even while serving under a
State, for the time being, a member of an all-India Service can be dismissed
or removed only by the Union Government, even though the State
Government is competent to initiate disciplinary proceedings for that

purpose.
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(iii) In the U.S.A., there is a bifurcation of the Judiciary as between the
Federal and State Governments. Cases arising out of

No dual f g
c:un‘:, fypoepce the federal Constitution and federal laws are tried by
the federal Courts, while State Courts deal with cases

arising out of the State Constitution and State laws. But in /ndia, the same
system of Courts, headed by the Supreme Court, will administer both the
Union and State laws as they are applicable to the cases coming up for
adjudication.

(iv) The machinery for election, accounts and audit is also similarly
integrated.

(v) The Constitution of India empowers the Union to entrust its
executive functions to a State, by its consent [Art. 258], and a State to entrust
its executive functions to the Union, similarly [Ar. 258A]. No question of
‘surrender of sovereignty’ by one Government Lo the other stands in the way
of this smooth co-operative arrangement.

(vi) While the federal system is prescribed for normal times, the Indian
Constitution enables the federal government to acquire the strength of a
unitary system in emergencies. While in normal times the Union Executive is
entitled to give directions to the State Governments in respect of specified
matters, when a Proclamation of Emergency is made, the power to give
directions extends to a// matters and l;ie legislative power of the Union
extends to State subjects [Arts. 353, 354, 357). The wisdom of these
emergency provisions (relating to external aggression, as distinguished from
‘internal disturbance’) has been demonstrated by the fact that during the
Chinese aggression of 1962 or the Pakistan aggression of 1965, India could
stand as one man, pooling all the resources of the States, notwithstanding the
federal organisation.

(vii) Even in its normal working, the federal system is given the strength
of a unitary system—

(a) By endowing the Union with as much exclusive powers of
Union control in legislation as has been found necessary in other
normal times. countries to meet the ever-growing national exigen-

cies, and, over and above that, by enabling the Union

Legislature to take up some subject of State competence, if required in the
national interest'. Thus, even apart from emergencies, the Union Parliament
may assume legislative power (though temporarily) over any subject
inc(uded in the State List,?! if the Council of States (Second Chamber of
Parliament) resolves, by a two-thirds vote, that such legislation is necessary in
the ‘national interest’ [Art. 249]. There is, of course, a federal element in this

rovision inasmuch as such expansion of the power of the Union into the
gtate sphere is possible only m)'(& the consent of the Council of States where
the States are represented. But, in actual practice, it will mean an additional
weapon in the hands of the Union vis-a-vis the States so long as the same
party has a solid majority in both the Houses of the Union Parliament.

Even though there is a distribution of powers

,s,ﬁ‘,’f“ central | etween the Union and the States as under a federal

system, the distribution has a strong Central bias and
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the powers of the States are hedged in with various restrictions which
impede their sovereignty even within the sphere limited to them by the
distribution of powers basically provided by the Constitution.

(b) By empowering the Union Government to issue directions upon the
State Governments to ensure due compliance with the legislative and
administrative action of the Union [4rts. 256-257], and to supersede a State
Government which refuses to comply with such directions [4rt. 365].

(c) By empowering the President to withdraw to the Union the
executive and legislative powers of a State under the Constitution if he is, af
any time, satisfied that the administration of the State cannot be carried on in
the normal manner in accordance with the provisions of Constitution,
owing to political or other reasons [Art. 356]. From the federal standpoint,
this seems to be anomalous inasmuch as the Constitution-makers did not
consider it necessary to provide for any remedy whatever for a similar
breakdown of the constitutional machinery at the gentre. Hence, Panikkar is
justified in observing—*The Constitution itself has created a kind of
paramountcy for the Centre by providing for the suspension of State
Governments and the imposition of President’s rule under certain conditions
such as the breakdown of the administration”. Secondly, the power to
suspend the constitutional machinery may be exercised by the President, not
only on the report of the Governor of the State concerned but also sou motu,
whenever he is satisfied that a situation calling for the exercise of this power
has arisen. It is thus a coercive power available to the Union against the units
of the federation. -

But though the above scheme seeks to avoid the demerits of the federal
A criti ¢ the System, there is perhaps such an emphasis on the
pe;;all u;.g’:m, . strength of the Union government as affects the federal
principle as it is commonly understood. Thus, a
foreign critic (Prof. Wheare)?? was led to observe that the Indian Consti-
tution provides—
“a system of Government which is quasi-federal . . .a Unitary State with subsidiary
federal features rather than a Federal%’tate with subsidiary unitary features.”

In his later work in Modern Constitutions? he puts it, generically,
thus—

“In the class of quasi-federal Constitution it is prabably proper to include the Indian
Constitution of 1930. . . ."

Prof. Alexandrowicz?* has taken great pains to combat the view that
the Indian federation is ‘quasi-federation’. He seems to agree with this
Author,” when he says that “India is a case sui generis”. This is in accord
with the Author’s observation that—

“the Constitution of India is neither purely federal nor purely unitary but is a

combination of both. It is a Union or composite State of a novel type. It enshrines

the principle that in spite of federalism the national interest ought to be
paramount.”%

In fact, anybody who impartially studies the Indian Constitution from
close quarters and acknowledges that Political Science today admits of
different variations of the federal system cannot but observe that the Indian
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system is ‘extremely federal'?® or that it is a ‘federation with strong
centralising tendency’.”/

Strictly speaking, any deviation from the American model of pure
federation would make a system quasifederal, and, if so, the Canadian
system; too, can hardlg escape being branded as quasifederal. The

ifference between the Canadian and the Indian system lies in the degree
and extent of the unita.rgrem hasis. The real test of the federal character of a
political structure is, as Prof. Wheare has himself observed®—

“That, however, is what appears on paper only. It remains to be seen whether in
actual practice the federal features entrench or strengthen themselves as they have
in Canada, or whether the strong trend towards centralisation which is a feature of
most Western Governments in a world of crises, will compel these federal aspects
of the Constitution to wither away.”

A survey of the actual working of our Constitution for the last 59 years

The working of would hardly justify the conclusion that, even though

federalism in the unitary bonds have in some respects been further

India. tightened, the federal features have altogether
‘withered away’.

Some scholars in India®® have urged that the unitary bias of our
Constitution has been accentuated, in its actual working, by two factors so
much so that very little is left of federalism. These two factors are—(a) the
overwhelming financial power of the Union and the utter dependence of the
States upon Union grants for discharging their functions; (b) the
comprehensive sweep of the Union Planning gommission, set up under the
concurrent power over planning. The criticism may be justified in point of
degree, but not in principle, for two reasons—

(i) Both these controls are aimed at securing a uniform development of
the country as a whole. It is true that the bigger States are not allowed to
a¥propﬁate all their resources and the system of assignment and distribution
o

tax resources by the Union [Arfs. 269, 270, 272] means the dependence
of the States upon the Union to a large extent. But, left alone, the stronger
and bigger States might have left the smaller ones lagging behind, to the
detriment of our national strength.

(i) Even in a country like the United States, such factors have, in
ractice, strengthened the national Government to a degree which could not
Kave been dreamt of by the fathers of the Constitution. Curiously enough,
the same complaint, as in India, has been raised in the United States. Thus,
of the cenu'agsing power of federal grants, an American writer?® has
observed—
“Here is an attack on federalism, so subtle that it is scarcely realised . . . Control of
economic life and of these social services (viz., unemgloymem. old-age, maternity
and child welfare) were the two major functions of a State and local govemnments.
The first has largely passed into national hands; the second seems to be passing. If
these hl\ot.h go, what we shall have left of State autonomy will be a hollow shell, a
symbol.”

In fact, the traditional theory of mutual independence of the two
governments,—federal and States, has 3§iven way to “co-operative federalism’
in most of the federal countries today.
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An American scholar explains the concept of ‘co-operative federalism’
in these words*—

“ . . the practice of administrative co-operation between general and regional
overnments, the partial dependence of the regional govemments upon payments
om the general governments, and the fact that the general governments, by the

use of conditional grants, frequently promote developments in matters whlcg’ are

constitutionally assigned to the regions.

Hence, the system of federal co-operation existing under the Indian
Constitution, through allocation by the Union of the taxes collected, or
direct grants or allocation of plan funds do not necessarily militate against
the concept of federalism and that is why Granville/ Austin® prefers to call
Indian federalism as ‘co-operative federalism’ which “produces a strong
central . . . government, yet it does not necessarily result in weak provincial
governments that are largely administrative agenciqé for central policies.”

In fact, the federal system in the Indian Copstitution is a compromise
between two apparently conflicting consideration;

(i) There is a normal division of powers under which the States enjoy autonomy
within their own spheres, with the power to raise revenue;

(i) The need for national integrity and a strong Union government, which the
saner section of the people still consider necessary after 59 years of working of
the Constitution,

The interplay of the foregoing two forces has been acknowledged even
Indian federalism by the Supreme Court in interpreting various
as judicially inter- provisions of the Constitution, ¢.g., in explaining the
preted. significance of Art. 3013 thus—

“The evolution of a federal structure or a quasifederal structure necessarily
involved, in the context of the conditions then prevailing, a distribution of powers
and a basic part of our Constitution relates to that distribution with the three
legislative lists in the Seventh Schedule. The Constitution itself says by Art. 1 that
India is a Union of States and in interpreting the Constitution one must keep in the
view the essential structure of a federal or quasi-federal Constitution, namely, that the
units of the Union have also certain powers as has the Union itself . .

In evolving an integrated policy on this subject our Constitution-makers seem
to have kept in mind s:lee main considerations. . . first, in the larger interest of
India there must be free flow of trade, commerce and intercourse, both inter-State
and intra-State; second, the regional interests must not be ignored altogether, and third,
there must be a power of intervention by the Union in case of crisis o deal with
particular problems that may arise in any part of India . . . Therefore, in
interpreting the relevant articles in Part we must have regard to the )glnual
scheme of the Constitution of India with special reference to Part III, Part st
and their interrelation to Part XIII in the context of a federal or quasi-federal
Constitution in which the States have certain powers including the power to raise
revenues for their purposes by taxation.”

At the same time, there is no denying the fact that the States have occa-
sionally smarted® against ‘Central dominion’ over the States in their
exclusive sphere, even in normal times, through the Planning Commission
(which itself was not recognised by the Constitution like the Finance
Commission, the Public Service Commission or the like). But this is not
because the Constitution is not federal in structure® or that its provisions
envisage unitary control; the defect is political, namely, that it is the same
Party which dominates both the Union and State Governments and that,
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naturally, complaints of discrimination or interference with State autonomy
are more common in those States which happen to be, for the time being,
under the rule of a Party different from that of the Union Government. The
remedy, however, lies through the ballot box. It is through political forces,
again, that the Union Government may be prevented from so exercising its
constitutional powers as to assume an ‘unhealth patemalism’”; but that is
beyond the ken of the present work. The remedy for a too frequent use of
the power to impose President’s rule in a State, under Art. 356, is also
political 3

The strong Central bias has, however, been a boon to keep India

together when we find the separatist forces of communalism, linguism and

scramble for power, playing havoc notwithstanding all

?;:‘vi i:alln%:eden the devices o Centr.ﬁ c%l:gol, even after five decgdes

of the working of the Constitution. It also shows that

the States are not really functioning as agents of the Union Government’ or

under the directions of the latter, for then, events like those in Assam (over

the language problem) or territorial dispute between Karnataka and Maha-
rashtra could not have taken place at all.

That the federal system has not withered away owing to the increasing
impact of Central bias would be evidenced by a number of circumstances
which cannot be overlooked [see, further, Chap. 33, post]:

a) The most conclusive evidence of the survival of the federal system
in India is the co-existence of the Governments of the parties in the States
different from that of the Centre. Of course, the reference of the Kerala
Education Bill by the President for the advisory opinion of the Supreme
Court instead of giving his assent to the Bill in the usual course, has been
criticised in Kerala as an undue interference with the constitutional rights of
the State, but thanks to the wisdom and impartiality of the Supreme Court,
the opinion delivered by the Court® was prompted by a purely legalistic
outlook free from any political consideration so that the federal system may
reasonably be expected to remain unimpaired notwithstanding changes in

the party situation so long as the Supreme Court discharges its duties as a
guardian of the Constitution.

(b) That federalism is not dead in India is also evidenced by the fact
that new regions are constantly demanding Statehood and that already the
Union had to yield to such demand in the cases of Meghalaya, Nagaland,
Manipur, Tripura, Mizoram, Arunachal Pradesh, Goa, Chhattisgarh,”
Uttaranchal®® and Jharkhand.®

(c) Another evidence is the strong agitation for greater financial power
for the States. The case for greater autonomy for the States in all respects
was first launched by Tamil Nadu, as a lone crusader, but in October, 1983,
it was joined by LKe States ruled by non-Congress Parties, forming an
‘Opposition Conclave’, though all the Parties were not prepared to go to the
same extent. The enlargement of State powers at the cost of the Union, in
the political sphere is not, however, shared by other States, on the ground
that a weaker Union will be a danger to external security and even internal
cohesion, in present-day circumstances. But there is consensus amongst the
States, in general, that they should have larger financial powers than those
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conferred by the existing Constitution, if they are to efficienty discharge
their development programmes within the State sphere under List II of the
7th Schedule. The Morarji Desai Government (1977) sought to Pacify the
States by conceding substantial grants by way of ‘Plan assistance’, by what
has been called the ‘Desai award’. %

It is doubtful, however, whether the agitation for larger constitutional
: powers in respect of finance will be set at rest by such
i’i‘:l;‘"‘ Commi- 47 hoc palllatp;ves. It is interesting to note th);t the
A suggestion, in a previous edition of this book, that the
remedy perhaps lay in setting up a Commission for the revision of the
Constitution, so that the question of finance may be taken up along with the
responsibilities of the Union and the States, on a more comprehensive
perspective, has borne fruit in the appointment, in March, 1983, of a one-
man Commission, headed by an ex-Supreme Court Judge, SARKARIA, ].,
empowered to recommend changes* in the Centre-State relations’ in view of
the various developments which have taken place since the commencement
of the Constitution. The Commission submitted its Report in 1988. The
Supreme Court referred to the report in S.R. Bommai’ (see also under ‘Inter-
State Council’, post).

The proper assessment of the federal scheme introduced by our
Constitution is that it introduces a system which is to normally work as a
federal system but there are provisions for converting it into a unitary or
quasifederal system under specified exceptional circumstances.*? But the
exceptions cannot be held to have overshadowed the basic and normal
structure.*¥ The exceptions are, no doubt, unique and numerous; but in
cases where the exceptions are not attracted, federal provisions are to be
applied without being influenced by the existence of the exceptions. Thus, it
wifl) not be possible either for the Union or a State to assume powers which
are assigned by the Constitution to the other Government, unless such
assumption is sanctioned by some provisions of the Constitution itself. Nor
would such usurpation or encroachment be valid by consent of the other
party, for themgonstitution itself provides the cases in which this is
permissible by consentée.g., Arts. 252, 258(1), 258A]; hence, apart from these
exceptional cases, the Constitution would not permit any of the units of the
federation to subvert the federal structure set up by the Constitution, even
by consent. Nor would this be possible by deﬁ'egation of powers by one
Legislature in favour of another.

In fine, it may be reiterated that the Constitution of India is neither
purely federal nor purely unitary but is a combination o{
both. It is a Union or composite State of a novel type.** It
enshrines the princg)le that “in spite of federalism, the national interest ought
to be paramount”.

Conclusion.
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CHAPTER 11
THE UNION EXECUTIVE

1. The President and the Vice-President.
At the head of the Union Executive stands the President of India.

The President of India is elected! by indirect election, that is, by an
Election of electoral college, in accordance with the system of
President proportional representation by means of the single

transferable vote.?

The electoral college® shall consist of—

(a) The elected members of both Houses of Parliament; (b) the elected
members of the Legislative Assemblies of the States; and (c) the
elected members of the Legislative Assemblies of Union Territories
of Delhi and Pondicherry [Arz. 54].

As far as practicable, there shall be uniformity of representation of the
different States at the election, according to the population and the total
number of elected members of the Legislative Assembly of each State, and
parity shall also be maintained between the States as a whole and the Union
[Art."55]. This second condition seeks to ensure that the votes of the States,
in the aggregate, in the electoral college for the election of the President,
shall be equal to that of the people of the country as a whole. In this way,
the President shall be a representative of the nation as well as a
representative of the people in the different States. It also gives recognition
to the status of the States in the federal system.

The system of indirect election was criticised by some as falling short of
the democratic ideal underlying universal franchise, but indirect election was
supported by the framers of the Constitution, on the following grounds—

él) Direct election by an electorate of some 510 millions of people
would mean a tremendous loss of time, energy and money. (ii) Under the
system of responsible Government introduced by the Constitution, real
power would vest in the ministry; so, it would be anomalous to elect the
President directly by the people without giving him real powers.*

In order to be qualified for election as President, a person must—
alifications for (a) be a citizen of India;
election a4 (b) have completed the age of thirty-five years;

President
(c) be qualified for election as a member of the
House of the People; and

[175]
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(d) must not hold any office of profit under the Government of India or
the Government of any State or under any local or other authority
subject to the control of any of the said Government [Art. 58].

But a sitting President or Vice-President of the Union or the Governor
of any State or a Minister either for the Union or for any State is not
disqualified for election as President [Art. 58|.

Term of Office of The President’s term of office is five years from
Prasident. the date on which he enters upon his office; but he is
eligible for re-election” [Arts. 56-57].

The President’s office may terminate within the term of five years in
either of two ways—

éi) By resignation in writing under his-hand addressed to the Vice-
President of India,

(ii) By removal for violation of the Constitution, by the process of
impeachment [4rt. 56]. The only ground for impeachment specified in

Art. 61(1) is *violation of the Constitution’,

An impeachment is a quasijudicial procedure in Parliament. Either
Praosduih gor House may prefer the charge of violation of the Consti-
impeachment of tution before the other House which shall then either
the President. investigate the charge itself or cause the charge to be

investigated.

But the charge cannot be preferred by a House unless—

(a) a resolution containing the proposal is moved after a 14 days’ notice
in writing signed by not less than 1/4 of the total number of members of that
House; and

(b) the resolution is then passed by a majority of not less than 2/3 of the
total membership of the House.

The President shall have a right to appear and to be represented at
such investigation. If, as a result of the investigation, a resolution is passed by
not less than 2/3 of the total membership of the House before which the
charge has been preferred declaring that the charge has been sustained,
such resolution shall have the effect of removing the President from his
office with effect from the date on which such resolution is passed [Art. 61].

Since the Constitution provides the mode and ground for removing the
President, he cannot be removed otherwise than by impeachment, in
accordance with the terms of Arts. 56 and 61.

" The President shall not be a member of either House of Parliament or

of a House of the Legislature of any State, and if a member of either House

M of Parliament or of a House of the Legislature of any

g:e':?:l:':?s: Offic:.r State be elected President, he shall be deemed to have

vacated his seat in that House on the date on which

he enters upon his office as President. The president shall not hold any other
office of profit [Are. 59(1)]
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The President shall be entitled without payment of rent to the use of his

B e and official residence and shall be also entitled to such

Silowances of emoluments, allowances and privileges as may be

President. determined by Parliament by law (and until provision

in that behalf is so made, such emoluments, allow-

ances and privileges as are specified in the Second Schedule of the Cons-

titution).® By passing the President’s Emoluments and Pension (Amendment)

Act, 1998, Parliament has raised the emoluments to Rs. 50,000/- per

mensem. The emoluments and allowances of the President shall not be
diminished during his term of office [Art. 59(3)].

The Amendment Act, 1998 referred to above also provides for the
payment of an annual pension of Rs. 3,00,000 to a person who held office as
President, on the expiration of his term or on resignation, provided he is not
re-elected to the office.

Vacancy in the A vacancy in the office of the President may be
Office of caused in any of the following ways—

President. (i) On the expiry of his term of five years.
(ii) By his death.

(iii) By his resignation.
(iv) On his removal by impeachment.

(v) Otherwise, e.g, on the setting aside of his election as President
[Art. 65(1)].

(a) When the vacancy is going to be caused by the expiration of the term
of the sitting President, an election to fill the vacancy must be completed
before the expiration of the term [Art. 62(1)]. But in order to prevent an
‘interregnum’, owing to any possible delay in such completion, it is provided
that the outgoing President must continue to hold office, notwithstanding
that his term has expired, until his successor enters upon his office
[Art. 56(1)(c)]. (There is no scope for the Vice-President getting a chance to
act as President in this case.)

(b) In case of a vacancy arising by reason of any cause other than the
expiry of the term of the incumbent in office, an election to fill the vacancy
must be held as soon as possible after, and in no case later than, six months
from the date of occurrence of the vacancy.

Immediately after such vacancy arises, say, by the death of the
President, and until a new President is elected, as above, it is the Vice-
President who shall act as President [4rt. 65(1)]. It is needless to point out
that the new President who is elected shall be entitled to the full term of five
years from the date he enters upon his office.

(c) Apart from a permanent vacancy, the President may be temporarily
unable to discharge his functions, owing to his absence from India, illness or
any other cause, in which case the Vice-President shall discharge his
functions until the date on which the President resumes his duties [Art. 65(2)].
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The election! of the Vice-President, like that of the President, shall be

- 1 indirect and in accordance with the s stem of

E:::%::t o e proportional representation by means of the single

transferable vote. But his election shall be different

from that of the President inasmuch as the State Legislatures shall have no

part in it. The VicePresident shall be elected b;' an electoral college
consisting of the members of both Houses Parliament [Art. 66(1)].

As in the case of the President, in order to be qualified to be elected as

ifications for Yice-President, a person must be (a) a citizen of India;

election as Vice (D) has completed 35 years of age; and (c) must not hold

President, an office of profit save that of President, Vice-President,
Governor or Minister for the Union or State [Art. 66].

But while in order to be a President, a person must be qualified for
election as a member of the House of the eople, in order to be Vice-
President, he must be qualified for election as a member of the Council of
States, The reason for this difference is obvious, namely, that the Vice-
President is normally to act as the Chairman of the Council of States.

There is no bar to a member of the Union or State Legislature being
elected President or Vice-President, but the two offices
m;‘bhe:" of Cannot be combined in one person. In case a member
Legislature may Of the Legislature is elected President or Vice-
become President President, he shall be deemed to have vacated his seat
or VicePresident.  in that House of the Legislature to which he belongs
on the date on which he enters upon his office as

President or Vice-President [Arts. 59(1); 66(2)].

The term of office of the Vice-President is five years. His office may

E terminate earlier that the fixed term either by

3?::1::;2:2? °f resignation or by removal. A formal impeachment is

¥ not required for his removal. He may be removed by

a resolution of the Council of States passed by a majority of its members and
agreed to by the House of People [472. 67, Prov. (b)i

Though there is no specific provision (corresponding to Art. 57
making a Vice-President eligible for re-election, the planation to Art.
suggests that a sitting Vice-President is eligible for re-election and Dr. S.

akrishnan was, in fact, elected for a second term in 1957.

The Vice-President is the highest dignitary of India, coming next after
the President [see Table IX]. No functions are, however, attached to the

b office of the Vice-President as such. The normal
venctions of the function of the Vice-President is to act as the ex-officio
ViosFrasident. Chairman of the Council of States. But if there occurs
any vacancy in the office of the President by reason of his death, res;‘ifnation.
removal or otherwise, the Vice-President shall act as President until a new
President is elected and enters upon his office [4rt. 65(1)).

The Vice-President shall discharge the Junations of the President during the
temporary absence of the President, illness or any other cause by reason of which
he is unable to discharge his functions [Art. 65(2)]. No machinery having been
prescribed by the Constitution to determine when the President is unable to
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discharge his duties owing to absence from India or a like cause, it becomes a
somewhat delicate matter as to who should move in the matter on the any
particular occasion. It is to be noted that this provision of the Constitution has not
been put into use prior to 20th June, 1960, though President, Dr. Rajendra
Prasad had been absent from India for a considerable period during his foreign
tour in the year 1958. It was during the 15-day visit of Dr. Rajendra Prasad
to the Soviet Union in June 1960, that for the first time, the Vice-President,
Dr. Radhakrishnan was given the opportunity of acting as the President
owing to the ‘inability’ of the President to discharge his duties.

The second occasion took place in May, 1961, when President
Rajendra Prasad become seriously ill and incapable of discharging his
functions. After a few days of crisis, the President himself suggested that the
Vice-President should discharge the functions of the President until he
resumed his duties. It appears that the power to determine when the
President is unable to discharge his duties or when he should resume his
duties has been understood to belong to the President himself. In the event
of occurrence of vacancy in the office of both the President and the Vice-
President by reason of death, resignation, removal etc. the Chief Justice of
India or in his absence the seniormost Judge of the Supreme Court available
shall discharge the functions until a new President is elected. In 1969 when
on the death of Dr. Zakir Hussain, the Vice-President Shri V. V. Giri
resigned, the Chief Justice Shri HIDYATULLAH discharged the functions from
20-7-1969.

When the Vice-President acts as, or discharges the functions of the
B et s President, he gets the emolument of the President;
otherwise; the gets the salary of the chairman of the

Council of States.®

When the Vice-President thus acts as, or discharges the functions of the
President he shall cease to perform the duties of the Chairman of the
Council of States and then the Deputy Chairman of the Council of States
shall acts as it Chairman [Ar.. 91].

Determination of doubts and disputes relating to
ﬁ:::.“ ,.eh:i:d the election of a President or Vice-President is dealt

to or connected within Art. 71, as follows—
with the election

of a President or (a) Such disputes shall be decided by the Supre-
Vice-President. me Court whose jurisdiction shall be exclusive and
final.

(b) No such dispute can be raised on the ground of any vacancy in the
electoral college which elected the President or Vice-President.

(c) If the election of a President or Vice-President is declared void by
the Supreme Court, acts done by him prior to the date of such decision of
the Supreme Court shall not be invalidated.

(d) Barring the decision of such disputes, other matters relating to the
election of President or Vice-President may be regulated by law made by
Parliament.
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2. Powers and duties of the President.

Nat — The Constitution says that the “executive power
owers of the ©f the Union shall be vested in the President” [A7z. 53].

esident. The President of India shall thus be the head of the
‘executive power’ of the Union.

The ‘executive power’ primarily means the execution of the laws enacted
by the Legislature, but the business of the Executive in a modern State is not
as simple as it was in the days of Aristotle. Owing to the manifold expansion
of the functions of the State, all residuary functions have practically passed
into the hands of the Executive. The executive power may, therefore, be
shortly defined as ‘the power of carrying on the business of government’ or
‘the administration of tKe affairs of the Etate’, excepting functions which are
vested by the Constitution in any other authority. The ambit of the executive
power has been thus explained by our Supreme Court’—

“It may not be possible to frame an exhaustive definition of what executive

function means and implies. Ordinarily the executive power connotes the residue

of governmental functions that remain after legislative and judicial functions are
taken away, subject, of course, to the provisions of the Constitutions or of any law...

The executive function comprises both the determination of the policy as well
as carrying it into execution, the maintenance of order, the promotion of social and
economic welfare, the direction of foreign policy, in fact, the carrying on or
supervision of the general administration of the State.””

Before we take up an analysis of the different powers of the Indian
President, we should note the constitutional limitations

Constitatipaal on under which he is to exercise his executive powers,

limit.ation’l
President’s Firstly, he must exercise these powers accordin
i to the Constitution [Art. 53(1)]. Thus, Art. 75L1
explicity requires that Ministers (other than the Prime Minister) can be
appointed by the President only on the advice of the Prime Minister. There
will be a violation of this provision if the President appoints a person as
Minister from outside the list submitted by the Prime Minister. If the
President violates any of the mandatory provisions of the Constitution, he
will be liable to be removed by the process of impeachment.

Secondly, the executive powers shall be exercised by the President of
India in accordance with the advice of his Council of Ministers [Art. 74(1)].

L. Prior to 1976, there was no express provision in the Constitution that
the President was bound to act in accordance with the advice tendered ?
the Council of Ministers, though it was judicia
'll;l:::hd Amend- ,ablished"" that the President ofglndia was n}ol a reay]
executive, but a constitutional head, who was bound
to act according to the advice of Ministers, so long as they commanded the
confidence of the majority in the House of the People [Art. 75(3)].'° The
42nd Amendment Act, 1976 amended Art. 74(1) to clarify this position.

Article 74(1), as so amended, reads:

“There shall be a Council of Ministers with the Prime Minister at the head
to aid and advise the President who shall, in the exercise of his functions, act in
accordance with such advice.”
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The word ‘shall’ makes it obligatory for the President to act in
accordance with ministerial advice.

II. The Janata Government retained the foregoing text of Art. 74(1), as

amended by the 42nd Amendment Act. But by the

2:t.“th Amend- 4 Amendment Act, a Proviso was added to
Art. 74(1) as follows:

“Provided that the President may require the Council of Ministers to
reconsider such advice, either generally or otherwise, and the President shall act
in accordance with the advice tendered after such reconsideration.”

The net result after the 44th Amendment, therefore, is that except in
certain marginal cases referred to by the Supreme Court!® (to be noticed
presently), the President shall have no power to act in his discretion in any
case. He must act according to the advice given to him by the Council of
Ministers, headed by the Prime Minister, so that refusal to act according to
such advice will render him liable to impeachment for violation of the
Constitution. This is subject to the President’s power to send the advice
received from the Councii of Ministers, in a particular case, back to them for
their reconsideration; and if the Council of Ministers adhere to their
previous advice, the President shall have no option but to act in accordance
with such advice. The power to return for reconsideration can be exercised
only once, on the same matter.

It may be said, accordingly, that the powers of the President will be the
owers of his Ministers, in the same manner as the prerogatives of the
glish Crown have become the ‘privileges of the people’ (Dicey).!! An
inquiry into the powers of the Union Government, therefore, presupposes an
inquiry into the provisions of the Constitution which vest powers and
functions in the President.

The various powers that are included within the comprehensive
expression ‘executive power’ in a modern State have been classified by
political scientists under the following heads:

(a) Administrative power, ie., the execution of the laws and the
administration of the departments of government.

(b) Military power, ie., the command of the armed forces and the
conduct of war.

(c) Legislative power, ie., the summoning, prorogation, etc., of the
legislature, initiation of and assent to legislation and the like.

(d) Judicial power, ie., granting of pardons, reprieves, etc., to persons
convicted of crime.

The Indian Constitution, by its various provisions, vests power in the
hands of the President under each of these heads, subject to the limitations
just mentioned.

1. The Administrative Power. In the matter of administration, not being a
real head of the Executive like the American President, the Indian President
shall not have any administrative function to discharge nor shall he have that
power of control and supervision over the Departments of the Government
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as the American President possesses. But though the various Departments of
Government of the Union will be carried on under the control and
responsibility of the respective Ministers in charge, the President will remain
the formal head of the administration, and as such, all executive action of
the Union must be expressed to be taken in the name of the President. The
only mode of ascertaining whether an order or instrument is made by the
Government of India will be to see whether it is expressed in the name of
the President and authenticated in such manner as may be prescribed b
rules to be made by the President [Art. 77L For the same reason,
contracts and assurances of property made on behalf of the Government of
India must be expressed to be made by the President and executed in such
manner as the President may direct or authorise [Ars. 299)].

Again, though he may not be the ‘real' head of the administration, all
officers of the Union shall be his ‘subordinates’ [Arz. 53(1)] and he shall have
a right to be informed of the affairs of the Union [Art. 78(b)].

The administrative power also includes the power to appoint and remove
the high dignitaries of the State. Under our Constitution, the President’shall
have the power to appoint—(i) The Prime Minister of India. (ii) Other
Ministers of the Union. (iii) The Attorney-General for India. iv) The
Comptroller and Auditor-General of India. }v) The Judges of the Supreme
Court. (vi) The Judges of the High Courts of the States. (vii) The Governor
of a State. (VITI% A Commission to investigate interference with water-
supplies. (ix) The Finance Commission. (x) The Union Public Service
Commission and Joint Commissions for a group of States. (xi) The Chief
Election Commissioner and other members of the Election Commission.
(xif) A Special Officer for the Scheduled Castes and Tribes. (xiii) A
Commission to report on the administration of Scheduled Areas. (xiv) A
Commission to investigate into the condition of backward classes. (xv) A
Commission on Official Language. (xvi) Special Officer for linguistic
minorities.

In making some of the appointments, the President is required by the
Constitution to consult [persons other than his ministers as well. Thus, in

appointing the iJudges of the Supreme Court the President shall consult the
Chief Justice of India and such other Judges of the Supreme Court and of
the High Courts as he may deem necessary [Art. 124(2)]. These conditions
will be referred to in the proper places, in connection with the different
offices.

The President shall also have the power to remove (i) his Ministers,
individually; (ii) the Attorney-General for India; (iii) the Governor of a State;
(iv) the Chairman or a member of the Public Service Commission of the
Union or of a State, on the report of the Supreme Court; (v) a Judge of the
Supreme Court or of a High Court or the Election Commissioner, on an
address of Parliament.

It is to be noted that besides the power of appointing the above
specified functionaries, the Indian Constitutions does
not vest in the President any absolute power to appoint
inferior officers of the Union as is to be found in the
American Constitution. The Indian Constitution thus seeks to avoid the

No ‘Spoils
System’.
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undesirable ‘spoils system’ of America, under which about 20 per cent of the
federal civil ogioces are filled in by the President, without consulting the Civil
Service Commission, and as a reward for party allegiance. The Indian
Constitution avoids the vice of the above system by making the ‘Union
Public Services and the Union Public Service Commission’—a legislative
subject for the Union Parliament, and by making it obligatory on the part of
the President to consult the Public Service Commission in matters relating to
appointment [Art. 320(3)], except in certain specified cases. If in any case the
President is unable to accept the advice of the Union Public Service
Commission, the Government has to explain the reasons therefor in
Parliament. In the matter of removal of the civil servants, on the other hand,
while those serving under the Union hold office during the President’s
pleasure, the Constitution has hedged in the President’s pleasure by laying
down certain conditions and procedure subject to which only the pleasure
may be exercised [Art. 311(2)].

I The Military Power. The military powers of the Indian President shall
be lesser than those of either the American President or of the English
Crown.

The Supreme command of the Defence Forces is, of course, vested in
the President of India, but the Constitution expressly lays down that the
exercise of this power shall be regulated by law [4rt. 53(2)]. This means that
though the President may have the power to take action as to declaration of
war or peace or the employment of the Defence Forces, it is competent for
Parliament to regulate or control the exercise of such powers. The
President’s powers as Commander-in-Chief cannot be construed, as in the
U.S.A., as a power independent of legislative control.

Secondly, since the Constitution enjoins that certain acts cannot be done
without the authority of law, it must be held that such acts cannot be done
by the President without approaching Parliament for sanction, e.g., acts
which involve the expenditure of money [Art. 114(3)], such as the raising,
training and maintenance of the Defence Forces.

III. The Diplomatic Power. The diplomatic power is a very wide subject
and is sometimes spoken of as identical with the power over foreign or
external affairs, which comprise “all matters which bring the Union into
relation with any foreign country”. The legislative power as regards these
matters as well as the power of making treaties and implementing them, of
course, belongs to Parliament. But though the final power as regards these
things is vested in Parliament, the Legislature cannot take the initiative in
such matters. The task of negotiating treaties and agreements with other
countries, subject to ratification by Parliament, will thus belong to the
President, acting on the advice of his Ministers.

Again, though diplomatic representation as a subject of legislation
belongs to Parliament, like the heads of other States, the President of India
will represent India in international affairs and will have the power of
appointing Indian representatives to other countries and of receiving
diplomatic representatives of other States, as shall be recognised by
Parliament.



INTRODUCTION TO THE CONSTITUTION OF INDIA  [CHAP. 11

IV. Legislative Powers. Like the Crown of England, the President of
India is a component part of the Union Parliament and here is one of the
instances where the Indian Constitution departs from the principle of
Separation of Powers underlying the Constitution of the United States. The
legislative powers of the Indian President, of course according to ministerial
adw;:se, [Art. 74(1)] are various and may be discussed under the following
heads:

(a) Summoning, Prorogation, Dissolution.

Like the English Crown our President shall have the power to summon
or prorogue the Houses of Parliament and to dissolve the lower House. He
shall also have the power to summon a joint sitting of both Houses of
Parliament in case of a deadlock between them [Arts. 85, 108].

(b) The Opening Address.

The President shall address both Houses of Parliament assembled
together, at the first session after each general election to the House of the
People and at the commencement of the first session of each year, and
“inform Parliament of the causes of its summons” [Art. 87].

The practice during the last five decades shows that the President’s
Opening Address is being used for A:urposes similar to those for which the

‘Speech from the Throne’ is used in England, »iz, to announce the
programme of the Cabinet for the session and to raise a debate as to the
olitical outlook and matters of general policy or administration. Each
ouse is empowered by the Constitution to make rules for allotting time“for
discussion of the matters referred to in such address and for the precedence
of such discussion over other business of the House.”

(c) The Right to Address and to send Messages.

Besides the right to address a joint sitting of both Houses at the
commencement of the first session, the President shall also have the right to
address either House or their joint sitting, at any time, and to require the
attendance of members for this purpose [4re. 86(1)]. This right is no doubt
borrowed from the English Constitution, but there it is not exercised by the
Crown except on ceremonial occasions.

Apart from the right to address, the Indian President shall have the
right to send messages to either House of Parliament either in regard to any
pending Bill or to other matter, and the House must then consider the
message “with all convenient despatch” |Art. 86(2)]. Since the time of
George 111, the English Crown has ceased to take any part in legislative or to
influence it and messages are now sent only on formal matters. The
American President, on the other hand, possesses the right to recommend
legislative measures to Congress by messages though Congress is not bound
to accept them.

The Indian President shall have the power to send messages not only
on legislative matters but also ‘otherwise’. Since the head of the Indian
Executive is represented in Parliament by his Ministers, the power given to
the President to send messages regarding legislation may appear to be




HAP. 11

dent of
. of the
iple of
es. The
nisterial
llowing

immon
e.!? He
uses of

embled
» of the
ar, and

sident’s
iich the
ice the
; to the
. Each
ime“for
edence

at the
right to
sire the
y doubt
| by the

ave the
| to any
der the
ime of
ve or to
rs. The
mmend
. bound

1ot only

Indian
;iven to
r to be

CHAP. 11] THE UNION EXECUTIVE 185

superfluous, unless the President has the freedom to send message differing
from the Ministerial policy, in which case again it will open a door for
friction between the President and the Cabinet.

It is to be noted that during the fifty nine years of the working of our
Constitution, the President has not sent any message to Parliament nor addressed
it on any occasion other than after each general election and at the opening
of the first session each year.

(d) Nominating Members to the Houses.

Though the main composition of the two Houses of Parliament is
elective, either direct or indirect, the President has been given the power to
nominate certain members to both the Houses upon the supposition that
adequate representation of certain interests will not be possible through the
competitive system of election. Thus,

(i) In the Council of States, 12 members are to be nominated by the
President from persons having special knowledge or practical experience of
literature, science, art and social service [47t. 80(1)]. (ii) The President is also
empowered to nominate not more than two members to the House of the
People from the Anglo-Indian community, if he is of opinion that the Anglo-
Indian community is not adequately represented in that House [4rt. 331].

(¢) Laying Reports, etc., before Parliament.

The President is brought into contact with Parliament also through his
power and duty to cause certain reports and statements to be laid before
Parliament, so that Parliament may have the opportunity of taking action
upon them. Thus, it is the duty of the President to cause to be laid before
Parliament—(a) the Annual Financial Statement (Budget) and the
Supplementary Statement, if any; (b) the report of the Auditor-General
relating to the accounts of the Government of India; (c) the
recommendations made by the Finance Commission, together with an
explanatory memorandum of the action taken thereon; (d) the report of the
Union Public Service Commission, explaining the reasons where any advice
of the Commission has not been accepted; (e) the report of the Special
Officer for Scheduled Castes and Tribes; (f) the report of the Commission
on backward classes; (g) the report of the Special Officer for linguistic
minorities.

(f) Previous sanction to legislation.

The Constitution requires the previous sanction or recommendation of
the President for introducing legislation on some matters, though, of course,
the Courts are debarred from invalidating any legislation on the ground that
the previous sanction was not obtained, where the President has eventually
assented to the legislation [Art. 255). These matters are:

(i) A Bill for the formation of new States or the alteration of boundaries,
etc., of existing States [Art. 3]. The exclusive power of recommending such
legislation is given to the President in order to enable him to obtain the
views of the affected States before initiating such legislation.
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e (ii) A Bill provi(?ing for any of the matters specified in Art. 31A(1)
ov. 1 to Art. 31A(1)].

(iii) A Money Bill [Art. 117(1)].

(ivz A Bill which would involve expenditure from the Consolidated
Fund of India even though it may not, strictly speaking, be a Money Bill
[Are. 117(3)].

(v) A Bill affecting taxation in which States are interested, or affecting
the principles laid down for distributing moneys to the States, or varying the
meaning of the expression of ‘agricultural income’ for the purpose of
taxation of income, or imposing a surcharge for the purposes OF the Union
under Chap. I of Part XII Em. 274(1)].

(vi) State Bills imposing restrictions upon the freedom of trade
[Art. 304, Proviso).
(g) Assent to legislation and Veto.

(A) Veto over Union Legislation. A Bill will not be an Act of the Indian
TR Parliament unless and until it receives the assent of the
X:;?,l;:;v:;, e President. When a Bill is presented to the President,
after its passage in both Houses of Parliament, the
President shall be entitled to take any of the following three steps:
(i) He may declare his assent to the Bill; or

(ii) He may declare that he withholds his assent to the Bill; or

(iii) He may, in the case of Bills other than Money Bills, return the Bill
for reconsideration of the Houses, With or without a message suggesting
amendments. A Money Bill cannot be returned for reconsideration.

In case of (iii), if the Bill is passed again by both House of Parliament
with or without amendment and again presented to the President, it would
be obligatory upon him to declare his assent to it [4r. 111].

Generally speaking, the object of arming the Executive with this power
is to prevent hasty and ill-considered action by the

power. T the Veto Legislature. But_the .necessity for_such _power_ s
removed or at least lessened when the Executive itsell

initiates and cts” Tegislaton or is responsible Tor legislation, as under

‘F@é&hﬁﬁnﬁm\m‘ﬁw“ﬁf fact,

ough a theoretical power of veto is possessed by the Crown in England, it
has never been used since the time of Queen Anne.

Where, however, the Executive and the Legislature are separate and
independent from each other, the Executive, not being itself responsible for
the Eagislation, should properly have some control to prevent undesirable
legislation. Thus, in the United States, the President’s power of veto has been
supported on various grounds, such as (a) to enable the President to protect
his own office from aggressive legislation; (b) to prevent a particular
legislation from being placed on the statute book which the President
considers to be unconstitutional (for though the Supreme Court possesses
the power to nullify a statute on the ground of unconstitutionality, it can
exercise that power only in the case of clear violation of the Constitution,
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regardless of any question of policy, and only if a proper proceeding is
brought before it after the statute comes into effect); (31 to check legislation
which he deems to be practically inexpedient or, which he thinks does not
represent the will of the American people.

From the standpoint of effect on the legislation, executive vetos have
been classified as absolute, qualified, suspensive and pocket vetos.

(B) Absolute Veto. The English Crown possesses the prerogative of
absolute veto, and if it refuses assent to any bill, it cannot become law,
notwithstanding any vote of Parliament. But this veto power of the Crown
has become obsolete since 1700, owing to the development of the Cabinet
system, under which all public legislation is initiated and conducted in the
Legislature by the Cabinet. Judged by practice and usage, thus there is at
present no executive power of veto in England.

(C) Qualified Veto. A veto is ‘qualified’ when it can be overridden by
an extraordinary majority of the Legislature and the Bill can be enacted as
law with such majority vote, overriding the executive veto. The veto of the
American President is of this class. When a Bill is presented to the President,
he may, il he does not assent to it, return the Bill within 10 days, with a
statement of his objections, to that branch of Congress ﬁ'Wmth’Tro!Figinated.
Each House of Congress then reconsiders the Bill and if it is adopted again
in each House, by a_two-thirds vote of the memb sent,—the Bill
becomes a lamm%?gﬁﬁme.
The qualified veto is then overridden. But if it fails to obtain that two-thirds
majority, the veto stands and the Bill fails to become law. In the result, the

ualified veto serves as a means to the Executive to point out the defects of
310 legislation and to obtain a reconsideration by the Legislature, but
ultimately the extraordinary majority of the Legislature prevails. The
qualified veto is thus a useful device in the United States where the
Executive has no power of control over the Legislature, by prorogation,
dissolution or otherwise. |

(D) Suspensive Veto. A veto is suspensive when the executive veto can
be overridden by the Legislature by an erdinary majority. To this type
belongs the veto power of the French President II, upon a reconsideration,
Parliament passes the Bill agair by @ simple majority, the President has no
option but to promulgate it.

(E) Pocket Veto. There is a fourth type of veto called the ‘pocket veto’
which is possessed by the American President. When a Bill is presented to
him, he may neither sign the Bill nor return the Bill for reconsideration
within 10 days. He may simply let the Bill lie on his desk until the ten-day
limit has expired. But, if in the meantime, Congress has adjourned (i.e.,
before expiry of the period of ten-days from presentation of the Bill to the
President), the Bill fails to become a law. This method is known as the
‘pocket veto’, for, by simply withholding a Bill presented to the President
ﬂ%x_g'gg@ast few days of the session of Congress the President can prevent

e Bill to become Taw. -

The veto power of the Indian President is a
combination of the absolute, suspensive and pocket
vetos. Thus,—

In India.
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(i) As in England, there would be an end to a Bill if the President declares
that he withholds his assent from it. Though such refusal has become obsolete in
England since the growth of the Cabinet system under which it is the Cabinet
itsell which is to initiate the legislation as well as to advise a veto, such a
provision was made in the Government of India Act, 1935.%21%@_@
introduction of full Ministerial responsibility, the same provision has been

incorporated in_the Constitution of India. Normally, this power will be
exercised only in the case of “private” members’ Bills. In the case of a
Government Bill, a situation may, however, be imagined, where after the
passage of a Bill and before it is assented to by the President, the Ministry
resigns and the next Council of Ministers, commanding a majority in
Parliament, advises the President to use his veto power against the Bill. In
such a contingency, it would be constitutional on the part of the President to
use his veto power even though the Bill had been duly passed by
Parliament.!

(ii) If, however, instead of refusing his assent outright, the President

remits the Bill or any portion of it for reconsideration, a re-passage of the Bill
by an ordinary majority would compel the President to give his assent. This
power of the Indian President, thus, differs from the qualified veto in the
United States insofar as no extraordinary majority is required to effect the
enactment of a returned Bill. The effect of a return by the Indian President
its thus merely ‘suspensive’. [As has been stated earlier, this power is not
available in the case of Money Bills.]

(iii) Another point to be noted is that the Constitution does not
prescribe any time-limit within which the President is to declare his assent or
refusal, or to return the Bill. Article 111 simply says that if the President
wants to return the Bill, he shall do it ‘as soon as possible’ after the Bill is
presented to him. By reason of this absence of a timelimit, it seems that the
Indian President would be able to exercise something like a ‘pocket veto’,
by simply keeping the Bill on his desk for an indefinite time,'* particularly, if
he finds that the Ministry is shaky and is likely to collapse shortly.

(F) Disallowance of State legislation. Besides the power to veto Union
legislation, the President of India shall also have the power of disallowance
or return for reconsideration of a Bill of the State Legislature, which may
have been reserved for his consideration by the Governor of the State [A4rt.
201).

Reservation of a State Bill for the assent of the President is a
discretionary iower‘5 of the Governor of a State. In the case of any Bill
presented to the Governor for his assent after it has been passed by both
Houses of the Legislature of the State, the Governor may, instead of giving
his assent or withholding his assent, reserve the Bill for the consideration of
the President.

In one case reservation is compulsory, viz., where the law in question
would derogate from the powers of the High Court under the Constitution
[Art. 200, 2nd Proviso].

In the case of a Money Bill so reserved, the President may either
declare his assent or withhold his assent. But in the case of a Bill, other than
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a Money Bill, the President may, instead of declaring his assent or refusing
it, direct the Governor to return the Bill to the Legislature for reconsi-
deration. In this latter case, the Legislature must reconsider the Bill within
six months and if it is passed again, the Bill shall be presented to the
President again. But it shall not be obligatory upon the President to give his
assent in this case too [Art. 201].

It is clear that a Bill which is reserved for the consideration of the
President shall have no legal effect until the President declares his assent to
it. But no time limit is imposed by the Constitution upon the President either
to declare his assent or that he withholds his assent. As a result, it would be
open to the President to keep a Bill of the State Legislature pending at his
hands for an indefinite period of time, without expressing his mind.

In a strictly Federal Constitution like that of the United States, the States
are autonomous within their sphere and so there is no scope for the Federal
Disallowance of LXecutive to veto measures passed by the State
State legislation. Legislatures. Thus, in the Constitution of Australia,

too, there is no provision for reservation of a State Bill
for the assent of the Governor-General and the latter has no power to
disallow State Legislation.

But /ndia has adopted a federation of the Canadian type. Under the
Canadian Constitution the Governor-General has the power not only of
refusing his assent to a Provincial legislation, which has been reserved by the
Governor for the signification of the Governor-General's assent, but also of
directly disallowing a Provincial Act, even where it has not been reserved by
the Governor for his assent. These powers thus give the Canadian Governor-
General a control over Provincial legislation, which is unknown in the
United States of America or Australia. This power has, in fact, been
exercised by the Canadian Governor-General not only on the ground of
encroachment upon Dominion powers, but also on grounds of policy, such
as injustice, interference with the freedom of criticism and the like. The
Provincial Legislature is to this extent subordinate to the Dominion
Executive.

There is no provision in the Constitution of India for a direct
disallowance of State legislation by the Union President, but there is
provision for disallowance of such bills as are reserved by the State Governor
for assent of the President. The President may also direct the Governor to
return the Bill to the State Legislature for reconsideration; if the Legislature
again passes the Bill by an ordinary majority, the Bill shall be presented
again (o the President for his reconsideration. But if he refuses his assent
again, the Bill fails, In short, there is no means of overriding the President’s
veto, in the case of State legislation. So, the Union’s control over State
legislation shall be absolute, and no grounds are limited by the Constitution
upon which the President shall be entiled to refuse his assent. As to
reservation by the Governor, it is to be remembered that the Governor is a
nominee of the President. So, the power of direct disallowance will be
virtually available to the President through the Governor.
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These powers of the President in relation to State legislation will thus
serve as one of the bonds of Central control, in a federation tending towards
the unitary type.

(h) The Ordinance-making Power.

The President shall have the power to legislate by Ordinances at a time
when it is not possible to have a Parliamentary enactment on the subject,
immediately [4rt. 123].

The ambit of this Ordinance-making power of the President is co-
extensive with the legislative powers of Parliament, that is to say, it may
relate to any subject in respect of which Parliament has the right to legislate
and is subject to the same constitutional limitations as legislation by
Parliament. Thus, an Ordinance cannot contravene the Fundamental Rights
any more than an Act of Parliament. In fact, Art.13(3)(a) doubly ensures this
position by laying down that “ ‘law’ includes an ‘Ordinance’.”

Subject to this limitation, the Ordinance may be of any nature as
Parliamentary legislation may take, eg, it may be retrospective or may
amend or repeal any law or Act of Parliament itself. Of course, an
Ordinance shall be of temporary duration.

This independent power of the Executive to legislate by Ordinance is a
relic of the Government of India Act, 1935, but the provisions of the
Constitution differ from that of the Act of 1935 in several material respects as
follows:

Firstly, this power is to be exercised by the President on the advice of
his Council of Ministers (and not in the exercise of his ‘individual judgment’
as the Governor-General was empowered to act, under the Government of
India Act, 1935).

Secondly, the Ordinance must be laid before Parliament when it
reassembles, and shall automatically cease to have effect at the expiration of
six weeks from the date of re-assembly unless disapproved earlier by
Parliament. In other words an Ordinance can exist at the most only for six
weeks from the date of re-assembly. If the Houses are summoned to re-
- assemble on different dates the period of six weeks is to be counted from the
later of those dates.

Thirdly, the Ordinance-making power will be available to the President
only when either of the two Houses of Parliament has been prorogued or is
otherwise not in session, so that it is not possible to have a law enacted by
Parliament. He shall have no such power while both Houses of Parliament
are in session. The President’s Ordinance-making power under the
Constitution is, thus, no/ a co-ordinate or parallel power of legislation
available while the Legislature is capable of legislating.

Any legislative power of the executive (independent of the legislature)
is unimaginable in the U.5.4., owing to the doctrine of Separation of Powers
underlying the American Constitution and even in England, since the Case
of Proclamations [(1610) 2 St. Tr. 723]. But the power to make Ordinances
during recesses of Parliament has been justified in India, on the ground that
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the President should have the power to meet with a pressing need for
legislation when either House is not in session.
“It is not difficult to imagine cases where the powers conferred by the ordinary law
existing at any particular moment may be difficult to deal with a situation which
may suddenly and immediately arise. The Executive must have the power to issue
an Ordinance as the Executive cannot deal with the situation by resorting to the
ordinary process of law because the Legislature is not in session.”

Even though the legislature is not in session, the President cannot
promulgate an Srdinance unless he is satisfied that there are circumstances
which render it necessary for him to take ‘immediate action’. Clause (1) of
Art. 123 says—
“If at any time, except when both Houses of Parliament are in session, the
President is satisfied that circumstances exist which render it necessary for him to
take immediate action, he may promulgate such Ordinances as the circumstances
appear to him to require.”

But ‘immediate action’ has no necessary connection with an
Possibility 6 abusé ‘emergency’ such as is referred to in Art. 352. Hence,
of the Ordinance the promulgation of an Ordinance is not dependent
making power. upon the existence of an armed rebellion or external
aggression. The only test is whether the circumstances which call for the
legislation are so serious and imminent that the delay involved in
summoning the Legislature and getting the measure passed in the ordinary
course of legislation cannot be tolerated. But the sole judge of the question
whether such a situation has arisen is the President himself and it was held in
some earlier cases a Court cannot enquire into the propriety of his
satisf:lzction even where it is alleged that the power was not exercised in good
faith.'®

But if on the expiry of an Ordinance it is repromulgated and this is
done repeatedly then it is an abuse of the power and a fraud on the
Constitution. '’

In Cooper’s case,'® however, the Supreme Court expressed the view that
the genuineness of the President’s satisfaction could possibly be challenged
in a court of law on the ground that it was mala fide, e.g., where. the
President has prorogued a House of Parliament in order to make an
Ordinance relating to a controversial matter, so as to by-pass the verdict of
the Legislature.

(I) The Indira Government wanted to silence any such judicial
_interference in the matter of making an Ordinance by
2::“.38& ey inserting Cl. (4) in Art. 123, laying down that the
President’s satisfaction shall be final and could not be

questioned in any Court on any ground.

(IT) The Janata Government overturned the foregoing change. 'I'hlg net

result is that the observation in Cooper’s case'® re-

gf“:“th Amend- . ors the field and the door for judicial interference

in a case of mala fides is reopened.'® To establish

mala fides may not be an easy affair; but the revival of Cooper’s observation'®

may serve as a potential check on any arbitrary power to prorogue the
House of Parliament in order to legislate by Ordinance.
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It is true that when the Ordinance-making power is to be exercised on
the advice of a Ministry which commands a majority in Parliament, it makes
litle difference that the Government seeks to legislate by an Ordinance
instead of by an Act of Parliament, because the majority would have
ensured a sale passage of the measure through Parliament even if a Bill had
been brought instead of promulgating the Ordinance. But the argument
would not hold good where the Government of the day did not carry an
overwhelming majority. Article 123 would, in such a situation, enable the
Government to enact a measure for a temporary period by an Ordinance,
not being sure of support in Parliament i(p a Bill had been brought. Even
where the Government has a clear majority in Parliament, a debate in
Parliament which takes place where a Bill is introduced not only gives a
nation-wide publicity to the ‘pros and cons’ of the measure but also gives to
the two Houses a chance of making amendments to rectify unwelcome
features or defects as may be revealed by the debate. All this would be
absent where the Government elects to legislate by Ordinance. It is evident,
therefore, that there is a likelihood of the power being abused even though it
is exercisable on the advice of the Council of Ministers,'¥ because the
Ministers themselves might be tempted to resort to an Ordinance simply to
avoid a debate in Parliament' and may advise the President to prorogue
Parliament at any time, having this speclt{c object in mind.

It is clear that there should be some safeguard against such abuse. So

Parliamentary far as the merits of the Ordinance are concerned,

safeguard. Parliament, of course, gets a chance to review the

measure when Government seeks to introduce a Bill
to replace it. It may also pass resolutions disapproving of the Ordinance, if
and when the Government is obliged to summon the Parliament for other
purposes [Art. 123(2)(a)]. But the real question is how to enable Parliament
to tell the Government, short of passing a vote of censure or of no-
confidence, that it does not approve of the conduct of the Government in
making the Ordinance instead of bringing a Bill for the purpose? The House
of the people has made a Rule requiring that whenever the Government
seeks to replace an Ordinance by a Bill, a statement “explaining the
circumstances which necessitated immediate legislation by Ordinance” must
accompany such Bill. The statement merely informs the House of the
grounds advanced by the Government. A general discussion takes place on
the resolution approving the Ordinance and generally a resolution is moved
by the opposition disapproving the Ordinance,

(V) The Pardoning Power. Almost all Constitutions confer upon the
head of the Executive the power of granting pardons to persons who have
been tried and convicted of some offence. The object of conferring this
judicial’ power upon the Executive is to correct possible judicial errors, for,
no human system of judicial administration can be free from imperfections.

In Kehar Singh’s case® the following principles were laid down (a) The
convict seeking relief has no right to insist on oral hearing, (b) No guideline
need be laid down by the Supreme Court for the exercise of the power, u(;j
The power is to be exercised by the President on the advice of the Cen
Government, (d) The President can go into the merits of the case and take a
different view, (e) Exercise of the power by the President is not open to
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judicial review, except to the limited extent as indicated in Maru Ram s

case! The Court can interfere only where the Presidential decision is
wholly irrelevant to the object of Art. 72 or is irrational, arbitrary,
discriminatory or mala fide.

It should be noted that what has been referred to above as the ‘pardoning
power’ comprises @ group of analogous powers each of which has a distinct
significance and distinct legal consequences, iz, pardon, reprieve, respite,
remission, suspension, commutation. 1hus, while a pardon rescinds both the
sentence and the conviction and absolves the offender from all punishment and
disqualifications, commutation merely substitutes one form of punishment for
another of a lighter character, e.g, each of the following sentences may be
commuted for the sentence next following it: death; rigorous imprisonment;
simple im‘prisonmem; fine. Remission, on the other hand, reduces the
amount of sentence without changing its character, e.g, a sentence of
imprisonment for one year may be remitted to six months. Respile means
awarding a lesser sentence instead of the penallt]y prescribed, in view of some
special fact, e.g., the pregnancy of a woman offender. Reprieve means a stay
of execution of a sentence, eg, pending a proceeding for pardon or
commutation.

Al g e Under the Indian Constitution, the pardoning
P power shall be possessed by the President as well as

f Presi t d 3
o(;o,,e,.::l, ent and e State Governors, under Arts. 72 and 161,

compared. respectively as follows—
President Governor

¥ Has the power to grant 1. No such power.
pardon, reprieve, respite, sus-
pension, remission or com-
mutation in  respect of
punishment or sentence by
court-martial.

2, Do., where the punishment 2. Powers similar to those of
or sentence is for an offence President in respect of an
against a law relating to a offence against a law relating
matter to which the executive to a matter to which the
power of the union extends. executive power of the State

extends (except as to death
sentence for which see below).

3 Do.. in all cases where the 3.  No power to pardon in case
sentence is one of death. of sentence of death. But the
power to suspend, remit or
commute a sentence of death,
if conferred by law, remains,

unaffected.

In the result, the President shall have the pardoning power in respect
of—
(i) All cases of punishment by a Court Martial. (The Governor shall

have no such power.)
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(ii) Offences against laws made under the Union and Concurrent Lists.
(As regards laws in the Concurrent sphere, the jurisdiction of the President
shall be concurrent with that of the Governor.) Separate provision has been
made as regards sentences of death.

(iii) The only authority for pardoning a sentence of death is the President.

But though the Governor has no power to pardon a sentence of death,
he has, under s. 54 of the Indian Penal Code amcs> ss. 432433 of the Criminal
Procedure Code, 1973, the power to suspend, remit or commute a sentence
of death in certain circumstances. 'lq'ns power is left intact by the
Constitution, so that as regards suspension, remission or commutation, the
Governor shall have a concurrent jurisdiction with the President.

I) Miscellaneous Powers. As the head of the executive power, the
President has been vested by the Constitution with certain powers which
may be said to be residuary in nature, and are to be found scattered
amongst numerous provisions of the Constitution. Thus,

(a) The President has the constitutional authority to make rules and
ki regulations relating to various matters, such as, how
§;‘L§,, ! his orders and instruments shall be authenticated; the
paying into custody of and withdrawal of money from,
the public accounts of India; the number of members of the Union Public
Service Commission, their tenure and conditions of service; recruitment and
conditions of service of persons serving the Union and the secretarial staff of
Parliament; the prohibition of simultaneous membership of Parliament and
of the Legislature of a State; the procedure relating to the joint sittings of the
Houses of Parliament in consultation with the Chairman and the Speaker of
the two Houses; the manner of enforcing the orders of the Supreme Court;
the allocation among States of emoluments payable to a Governor appointed
for two or more States; the discharge of the functions of a Governor in any
contingency not provided for in the Constitution; specifying Scheduled
Castes and Tribes; specifying matters on which it shall not be necessary for
the Government of India to consult the Union Public Service Commission.

(b) He has the power to give instructions to a Governor to promulgate
an Ordinance if a Bill containing the same provisions requires the previous
sanction of the President under the Constitution [Art. 213(1), Proviso).

(c) He has the power to refer any question of public importance for the
opinion of the Supreme Court and already 14 such references have been
made since 1950 till 2007. The last one has not yet been decided. [Art. 143;
see Chap. 22 under *Advisory Jurisdiction’].

(d) He has the power to appoint certain Commissions for the purpose
of reporting on specific matters, such as, Commissions to report on the
administration of Schedules Areas and welfare of Scheduled Tribes and
Backward Classes; the Finance Commission; Commission on Official
Language; an Inter-State Council.

(¢) He has some special powers relating to ‘Union Territories’, or
territories which are directly administered by the Union. Not only is the
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administration of such Territories to be carried on by the President through
an Administrator, responsible to the President alone, but the President has
the final legislative power (to make regulations) relating to the Andaman and
Nicobar Islands; the Lakshadweep; Dadra and Nagar Haveli;”? and may
even repeal or amend any law made by Parliament as may be applicable to
such Territories [Art. 240].

(f) The President shall have certain special powers in respect of the
administration of Scheduled Area and Tribes, and Tribal Area in Assam:

(i) Subject to amendment by Parliament, the president shall have the
power, by order, to declare an area to be a Scheduled Area or declare that
an area shall cease to be a Scheduled Area, alter the boundaries of
Scheduled Areas, and the like [Fifth Sch., Para 6.]

ii) A Tribes Council may be established by the direction of the
President in any State having Scheduled Areas and also in States having
Scheduled Tribes therein but not Scheduled Areas [Fifth Sch., Para 4].

(iii) All regulations made by the Governor of a State for the peace and
good government of the Scheduled Areas of the State must be submitted
orthwith to the President and until assented to by him, such regulations
shall have no effect [Fifth Sch., Para 5(4)].

(iv) The President may, at any time, re&uire the Governor of a State to
make a report regarding the administration of the Scheduled Areas in that State
and give directions as to the administration of such Areas [Sch. V, Para 3].

g) The President has certain special powers and responsibilities as
regards Scheduled Castes and Tribes:

(i) Subject to modification bg Parliament, the President has the power
to draw up and notify the lists of Scheduled Castes and Tribes in each State
and Union Territory. Consultation with the Governor is required in the case
of the list relating to a State [Arts, 341-342].

(i) The President shall appoint a Special Officer to investigate and
report on the working of the safeguards provided in the Constitution for the
Scheduled Castes and Tribes [Art. 338].

(iii) The President may at any time and shall at the expiration of ten
years from the commencement of the Constitution, appoint a Commission
for the welfare of the Scheduled Tribes in the States [Art. 339].

(VII) Emergency Powers. The foregoing may be said to be an account of the
President’s normal powers. Besides these, he shall have certain extraordsr%
powers to deal with emergencies, which deserve a separate treatment [Chap.
/7053l For the present, it may be mentioned that the situations that would give rise
to these extraordinary powers of the President are of three kinds :

(a) Firstly, the President is given the power to make a “Proclamation of
Emergency” on the ground of threat to the security of India or any part
thereof, by war, external aggression or armed rebellion.* The object of this
Proclamation is to maintain the security of India and its effect is, inter alia,
assumption of wider control by the Union over the affairs of the States or
any of them as may be affected by armed rebellion or external aggression.
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(b) Secondly, the President is empowered to make a Proclamation that
the Government of a State cannot be carried on in accordance with the
provisions of the Constitution. The break-down of the constitutional machi-
nery may take place either as a result of a political deadlock or the failure by
a State to carry out the directions of the Union [Arts. 356, 365]. By means of
a Proclamation of this kind, the President may assume to himself any of the

overnmental powers of the State and to Parliament the powers of the

gislature of tge State.

(c) Thirdly, the President is empowered to declare that a situation has
arisen whereby “the financial stability or credit of India or of any part there-
of is threatened” k;m. 360]. The object of such Proclamation is to maintain
the financial stability of India by controlling the expenditure of the States
and by reducing the salaries of the public servants, and by giving directions
to the States to observe canons of financial propriety, as may be necessary.

3. The Council of Ministers

The framers of our Constitution intended that though formally all exe-
cutive powers were vested in the President, he shouldg act as the consti-
tutional head of the Executive like the English Crown, acting on the advice
of Ministers responsible to the popular House of the Legislature.

But while the English Constitution leaves the entires system of Cabinet

s Government to convention, the Crown being legally

;&fgﬁg&ﬁ vested with absolute powers and the Mim‘ste%s bg;ﬂg

in theory nothing more than the servants of the

Crown, the framers of our Constitution enshrined the foundation of the Cabi-

net system in the body of the written Constitution itself, though, of course,

the details of its working had necessarily to be left to be filled up by
convention and usage.**

While the Prime Minister is selected by the President, the other Minis-
Appointment of 'S are appointed by the President on the advice of
Miistors. the Prime Minister [Art. 75(1)] and the allocation of

portfolios amongst them is also made by him. Further,
the President’s power of dismissing an individual Minister is virtually a
power in the hands of the Prime Minister. In selecting the Prime Minister,
the President must obviously be restricted to the leader of the party in majo-
rity in the House of the People, or, a person who is in a position to win the
confidence of the majority in that House.

The number of members of the Council of Ministers is not specified in
Gl ot atate the Constitution. It is determined according to the exi-
ters and Cabinet,  8encies of the time. At the end of 1961, the strength of

the Council of Ministers of the Union was 47, at the
end of 1975, it was raised to 60, and in 1977, it was reduced to 24, while in
July 1989, it was again raised to 58. The National Front Government
(headed by Sri V.P. Singh) started with only 22 Ministers. All the Ministers,
however, do not belong to the same rank.?® The National Democratic
Alliance Government (headed by Mr. A.B. Bajpai) had 29 Cabinet Ministers
and 44 State Ministers %no Depuz Ministers). ﬁowever, sub-clause (1A) has
been inserted to Art. 75 by the Constitution (Ninety-first Amendment) Act,
2003 which provides that the total number of Ministers, including the Prime
Minister, shall not exceed 15% of the total number of the members of the
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House of People (w.ef. 1.1.2004). The Constitution does not classify the
members of the Council of Ministers into different ranks. All this has been
done informally, following the English practice. It has now got legislative
sanction, so far as the Union is concerned, in s. 2 of the Salaries and
Allowances of Ministers Act, 1952, which defines “Minister” as a “Member
of the Council of Ministers, by whatever name called, and includes a Deputy
Minister.”
The Council of Ministers is thus a composite body, consisting of diffe-
. . rent categories. At the Centre, these categories are
f:l,:.ﬂ“ of Minis- i} ree, as stated above. The salaries and allo%n/ances of
Ministers shall be such as Parliament may from time
to time by law determine. Each Minister gets a sumptu allowance at a
varying scale, according to his rank, and a residence, free of rent.

The rank of the different Ministers is determined by the Prime Minister
according to whose advice the President appoints the Ministers [Ar.75(1)],
and also allocates business amongst them [Art.77]. While the Council of
Ministers is collectively responsible to the House of the People [Art. 75(3)],
Art. 78(c) enjoins the Prime Minister, when required by the President, to
submit for the consideration of the Council of Ministers any matter on which
a decision has been taken by a Minister but which has not been considered
by the Council,—in practice, the Council of Ministers seldom meets as a
body. It is the Cabinet, an inner body within the Council, which shapes the
policy of the Government.

While Cabinet Ministers attend meetings of the Cabinet of their own
right, Ministers of State are not members of the Cabinet and they can attend
only if invited to attend any particular meeting. A Deputy Minister assists the
Minister in charge of a Department of Ministry and takes no part in Cabinet
deliberations.

Ministers may be chosen from members of either House and a Minister
who is a member of one House has a right to sﬁeak in and to take part in
the proceedings of the other House though he has no right to vote in the
House of which he is not a member [4rz. 88].

Under our Constitution, there is no bar to the appointment of a person
from outside the Legislature as Minister. But he cannot continue as Minister
for more than 6 months unless he secures a seat in either House of Parlia-
ment (by election or nomination, as the case may be), in the meantime.
Article 75(5) says—

“A Minister who for any period of six consecutive months is not a member of

either House of Parliament shall at the expiration of that period cease to be a

Minister.”

& RO As to Ministerial responsibility, it may be stated
Ministerial | that the Constitution follows in the main the English
Responsibility  to ,,¢iple except as to the legal responsibili of indivi-

g dual Ministers for acts done by or on behalf of the
President.

Collective A) The principle of collective responsibility is
Responsibility. codified in Art. 75(3) of the Constitution—

“The Council of Ministers shall be collectively responsible to the House of the
People.”
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So, the Ministry, as a body, shall be under a constitutional obligation to
resign as soon as it loses the confidence of the popular House of the
Legislature. The collective responsibility is to the House of the People even
though some of the Ministers may be members of the Council of States.

The ‘collective responsibility’ has two meanings : the first that all the
members of a government are unanimous in support of its policies and
exhibit that unanimity on public occasions although while formulating the
policies, they might have differed in the cabinet meeting; the second that the
Ministers, who had an opportunity to speak for or aiams t the policies in the
gﬁbine?-tﬁare thereby personally and morally responsible for their success and

ure.

Of course, instead of resigning, the Ministry shall be competent to
advise the President or the Governor to exercise his power of dissolving the
Legislature, on the ground that the House does not represent the views of
the electorate fai y.

Individual (B) The principle of individual responsibility to
Responsibility to the head of the State is embodied in Art. 75(2)—
the President. “The Ministers shall hold office during the pleasure of the

the President.”

The result, is that though the Ministers are collectively responsible to
the Legislature, they shall be individually responsible to the Executive head
and shall be liable to dismissal even when they may have the confidence of
the Legislature. But since the Prime Minister’s advice will be available in the
matter of dismissing other Ministers individually, it may be expected that
this power of the President will virtually be, as in England, a power of the
Prime Minister against his colleagues,—to get rid of an undesirable
colleague even where that Minister may still possess the confidence of the
majority in the House of the People. Usually, the Prime Minister exercises
this power by asking an undesirable colleague to resign, which the latter
readily complies with, in order to avoid the odium of a dismissal.

(C) But, as stated earlier, the English principle of legal responsibility
has not been adopted in our Constitution. In England, the Crown cannot do
any public act without the counter-signature of a Minister who is liable in a

Court of law if the act done violates the law of the
k‘;f‘l nsibilit land and gives rise to a cause of action in favour of an
¥ Y individual. But our Constitution does not expressly say
that the President can act only through Ministers and leaves it to the
President to make rules as to how his orders, etc., are to be authenticated:
and on the other hand, provides that the Courts will not be entitled to
enquire what advice was tendered by the Ministers to the executive head.
Hence, if an act of the President is, according to the rules made by him,
authenticated by a Secretary to the Government of India, there is no scope
for a Minister being legally responsible for the act even though it may have
been done on the advice of the Minister.

As in England, the Prime Minister is the “keystone of the Cabinet
. 5L arch”. Article 74(1) of our Constitution exEressly states
fg:cpm.l Pe'”n‘;i':i':t:: that the Prime Minister shall be “at the head” of the
in the Council of Council of Ministers. Hence, the other Ministers
Ministers. cannot function when the Prime Minister dies or

resigns.
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In England, the position of the Prime Minister has been described b
Lord MORLEY as ‘primus inter pares’, i.e., ‘first among equals’. In theory, af\l'
Ministers or members of the Cabinet have an equal position, all being
advisers of the Crown, and all being responsible to Parliament in the same
manner. Nevertheless, the Prime Minister has a pre-eminence, by conven-
tion and usage. Thus,—

(a) The Prime Minister is the leader of the party in majority in the
popular House of the legislature.

(b) He has the power of selecting the other Ministers and also advising
the Crown to dismiss any of them individually, or require any of them to
resign. Virtually, thus, the other Ministers hold office at the pleasure of the
Prime Minister.

(ci The allocation of business amongst the Ministers is a function of the
Prime Minister. He can also transfer a Minister from one Department to

another.

d) He is the chairman of the Cabinet, summons its meetings and
presides over them.

(€) While the resignation of other Ministers merely creates a vacancy,
the resignation or death of the Prime Minister dissolves the Cabinet.

The Prime Minister stands between the Crown and the Cabinet.
Though individual Ministers have the right of access to the Crown on
matters concerning their own departments, any important communication,
particularly relating to policy, can be made only through the Prime Minister.

(g) He is in charge of co-ordinating theaﬁ»olicy of the Government and
has, accordingly, a right of supervision over all the departments.

In India, all these special powers will belong to the Prime Minister
inasmuch as the conventions relating to Cabinet Government are, in general,
applicable. But some of these have been codified in the Constitution itself.

e power of advising the President as regards the appointment of other
Ministers is, thus, embodied in Art. 75(1). As to the function of acting as the
channel of communication between the President and the Council of
Ministers, Art. 78 provides—

“It shall be the duty of the Prime Minister—

(a) to communicate to the President all decisions of the Council of Ministers
relating to the administration of the affairs of the Union and proposals for
legislation;

(b) to furnish such information relating to the administration of the affairs of the
Union and proposals for legislation as the President may call for; and

(c) if the President so requires to submit for the consideration of the Council of
Ministers any matter on which a decision has been taken by a Minister but
which has not been considered by the Council.”

Thus, even though any particular Minister has tendered any advice to
the President without placing it before the Council of Ministers, the
President has (through the Prime Minister) the power to refer the matter to
be considered by the Council of Ministers. The unity of the Cabinet system
will thus be enforced in India through the provisions of the writlen
Constitution.
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4. The President in relation to his Council of Ministers.

It is no wonder that the position of the President under our Constitution
has evoked much interest amongst political scientists in view of the
plentitude of powers vested in an elected President holding for a fixed term,
saddled with limitations of Cabinet responsibility.

In a Parliamentary form of government, the tenure of office of the
virtual executive is dependent on the will of the Legislature; in a Presidential
Government the tenure of office of the executive is independent of the will of
the Legislature (Leacock). Thus, in the Presidential form of which the model
is the United States,—the President is the real head of the Executive who is
elected by the people for a fixed term. He is independent of the Legislature
as regards his tenure and is not responsible to the Legislature for his acts. He
may, of course, act with the advice of ministers, but they are appointed by
him as his counsellors and are responsible to him and not to the Legislature.
Under the Parliamentary system represented by England, on the other hand,
the head of the Executive (the Crown) is a mere titular head, and the virtual
executive power is wielded by the Cabinet, a body formed of the members
of the Legislature and responsible to the popular House of the Legislature
for their office and actions.

Being a Republic, /ndia could not have a hereditary monarch. So, an
elected President is at the head of the executive power in India. The tenure
of his office is for a fixed term of years as of the American President. He also

) resembles the American President inasmuch as he is
Indian  President remgyable by the Legislature under the special quasi-
z‘:"’e‘:_f‘c':: Pren:::xt judicial procedure of impeachment. But, on the other
and English hand, he is more akin to the English King than the
Crown. American President insofar as he has no ‘functions’ to
discharge, on his own authority. A/l the powers and
‘functions’ [Art. 74(1)] that are vested by the Constitution in the President are
to be exercised on the advice of the Ministers responsible to the Legislature
as in England. While the so-called Cabinet of the American President is
responsible to himself and not to Congress, the Council of Mmislers of our
President shall be responsible to Parliament.

The reason why the framers of the Constitution discarded the American
model after providing for the election of the President of the Republic by an
electoral college formed of members of the Legislatures not only of the
Union but also of the States, has thus been explained®: In combining
stability with responsibility, they gave more importance to the latter and
preferred the system of ‘daily assessment of respons:blhtv to the theory of
‘periodic assessment’ upon which the American system is founded. Under
the American system, conflicts are bound to occur between the Executive,
Legislature and Judiciary; and on the other hand, according to many
modern American writers the absence of co-ordination between the Legis-
lature and the Executive is a source of weakness of the American political
system. What is wanted in India on her attaining freedom from one and a
half century of bondage is a smoath form of Government which would be
conducive to the manifold development of the country without the least
friction,—and to this end, the Cabinet or Parliamentary system of Govern-
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ment of which India has already had some experience, is better suited than
the Presidential.

A more debatable question that has been raised is whether the
Constitution obliges the President to act only on the advice of the Council of
Ministers, on every matter. The controversy, on this question, was
highlighted by a speech delivered by the President Dr. Rajendra Prasad at a
ceremony of the Indian Law Institute (November 28, 1960)* where he urged
for a study of the relationship between the President and the Council of
Ministers, observing that—

“There is no provision in the Constitution which in so many words lays down that

the President shall be bound to act in accordance with the advice of his Council of
Ministers.”

The above observation came in contrast with the words of Dr.
. Raiendra Prasad himself with which he, as the Presi-
Status of the Presi- Y )
dent of India. dent of the Constituent Assembly, summed up the
relevant provisions of the Draft Constitution:?
“Althou%-n there is no specific Slrovision in the Constitution itself making it binding
on the President to accept the advice of his ministers, it is hoped that the
convention under which in England the King always acted on the adviced of his
ministers would be established in this country also and the President would
become a constitutional President in all matters.”

Politicians and scholars, naturally, took sides on this issue, advancing
different provisions of the Constitution to demonstrate that the “President
under our Constitution is not a figure-head” (Munshi)® or that he was a mere
constitutional head similar to the English Crown.

When the question went up to the Supreme Court, the Court took the
latter view, relying on the interpretation of the words ‘aid and advise’ in the
Dominion Constitution Acts, in these words, in Ram Jawaya’s case”:

“Under article 53(1) of our Constitution the executive power of the Union is vested

in the President. But under article 74 there is to be a Council of Ministers with the

Prime Minister at the head to aid and advise the President in the exercise of his

functions. The President has thus been made a formal or constitutional head of the

executive and the real executive powers are vested in the Ministers or the Cabinet. The
same provisions obtain in regard to the Government of States; the Govemor,
occupies the position of the head of the executive in the State but it is virtually the

Council of Ministers in each State that carries on the executive Government. In the

Indian Constitution, therefore, we have the same system of parliamentary executive

as in England and the Council of Ministers consisting, as it does, of the members of

the legislature is like the British Cabinet, ‘a hyphen which joins, a buckle which

fastens, the legislative part of the State to the executive part. Y

The foregoing interpretation” was reiterated by the Supreme court in
several later decisions,” so that, so far as judicial interpretation was concer-
ned, it was settled that the Indian President is a constitutional head of the
Executive like the British Crown. In Rao v. Indira® a unanimous Court
observed—

“The Constituent Assembly did not choose the Presidential system of

Government.”

The Indira Government sought to put the ques-
'2:“42“" Amend- (jon beyond political controversy, by amending the

Y Constitution itself, Article 74(1) was thus substituted,

by the Constitution (42nd Amendment) Act, 1976:
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“(1) There shall be a Council of Ministers with the Prime Minister at the head to
aid and advise the President who shall, in the exercise of his functions, act in
accordance with such advice.”

Though the Janata Government sought to wipe off the radical changes
infused into the Constitution by Mrs. Gandhi’s Government, it has not
disturbed the foregoing amendment made in Art.
3033':‘:‘;’ 44th 741). The only change made by the 44th Amendment
i Act over the 1976-provision is to add a Proviso which
gives the President one chance to refer the advice given to the Council of
Ministers back for a reconsideration; but if the Council of Ministers reaffirm
their previous advice, the President shall be bound to act according to that
advice. Article 74(1), as it stands after the 44th Amendment, 1978, stands
thus:
“(1) There shall be a Council of Ministers with the Prime Minister at the head to -

aid and advise the President who shall, in the exercise of his functions, act in
accordance with such advice.

Provided that the President may require the Council of Ministers to reconsider
such advice, either generally or otherwise, and the President shall act in accordance
with the advice tendered after such reconsideration.”

The position to-day, therefore, is that the debate whether the President
of India has any power to act contrary to the advice given by the Council of
Ministers has become meaningless. By amending the Constitution in 1976
and 1978, a seal has been put to the controversy which had been mooted by
President Rajendra Prasacr at the Indian Law Institute?® that there was no
provision in the Indian Constitution to make it obligatory upon the President
to act only in accordance with the advice tendered by the Council of
Ministers, on each occasion and under all circumstances.

But, at the same time, the amendment so made has erred on the other
side, by making it an absolute proposition, without keeping any reserve for
situations when the advice of a Prime Minister is not available (e.g, in the
case of death);'¥ or the advice tendered by the Prime Minister is improper,
according to British conventions, ¢.g, when Prime Minister defeated in
Parliament successively asks for its dissolution.?!

(a) So far as the contingency arising from the death of the Prime
Minster is concerned, it instantly operates to dissolve the existing Council of
Ministers. Hence, it would appear that notwithstanding the 197678
amendments of Art. 74(1), the President shall have the power of acting
without ministerial advice, during the time taken in the matter of choosing a
new Prime Minister, who, of course, must command majority in the House
of the People. In this contingency, no Council of Ministers exists, on the
death of the erstwhile Prime Minister.

(b) But as regards the contingency arising out of a demand for
dissolution by a Prime Minister who is defeated in the House of the People,
it cannot be said that no Council of Ministers is in existence. On the

amended Art. 74(1), the President of India, must act upon the request of the
defeated Council of Ministers even if such request is improper, g, on a
second occasion of defeat. If so, the position in India would differ from the
principles of Cabinet Government as they prevail in the UK. %
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5. The Attorney-General for India.

The office of the Attorney-General is one of the offices laced on a
ecial footing by the Constitution. He is the first Law Officer of the
overnment of India, and as such, his duty shall be—

(i) to give advice on such legal matters and to perform such other
duties of a legal character as may, from time to time, be referred or assigned
to him by the President; and (ii) to discharge the functions conferred on him
by the Constitution or any other law for the time being in force [Art. 76].

Though the Attorney-General of India is not (as in England) a member
of the Cabinet, he shall also have the right to speak in the Houses of
Parliament or in any Committee thereof, but shall have no right to vote [Art.
88]. By virtue of his office, he is entitled to the privileges of a member of
Parliament [Art. 105 4)1; In the performance of his official duties, the
Attorney-General shall have a right of audience in all Courts in the territory
of India.

The Attorney-General for India shall be appointed by the President
and shall hold office during the pleasure of the President. He must have the
same qualifications as are required to be a Judge of the Supreme Court. He
shall receive such remuneration as the President may determine. He is not a
whole-time counsel for the Government nor a Government servant.

6. The Comptroller and Auditor-General of India.

Another pivotal office in the Government of India is that of
Comptroller and Auditor-General who controls the entire financial system of
the country [Art. 148]—at the Union as well as State levels.

As observed by Ambedkar, the Comptroller and Auditor-General of
India shall be the most important officer under the Constitution of India.
For, he is to be the guardian of the public purse and it is his duty to see that
not a farthing is spent out of the Consolidated Fund of India or of a State
without the authority of the appropriate Legislature. In short, he shall be the
impartial head of the audit and accounts system of India. In order to
discharge this duty properly, it is highly essential that this office should be
independent of any control of the Executive.

The foundation of parliamentary system of Government, as has been
already seen, is the responsibility of the Executive to the Legislature and the
essence of such control lies in the system of financial control by the
Legislature. In order to enable the Legislature to discharge this function

roperly, it is essential that this Legislature should be aided by an agency,
ully independent of the Executive, who would scrutinise the financial
wransactions of the Government and bring the results of such scrutiny before
the Legislature. There was an Auditor-General of India even under the
Government of India Act, 1935, and that Act secured the independence of
the Auditor-General by making him irremovable except “in like manner and
on the like grounds as a Judge of the Federal Court”. The office of the
Comptroller and Auditor-General, in the Constitution, is substantially
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modelled upon that of the Auditor-General under the Government of India
Act, 1935. -

The independence of the Comptroller and Auditor-General has been
Conditions of sought to be secured by the following provisions of
service. the Constitution—

a. Though appointed by the President, the Comptroller and Auditor-
General may be removed only on an address from both Houses of
Parliament, on the grounds of (i) ‘proved misbehaviour’, or (ii) ‘incapacity’.

He is thus excepted from the general rule that all civil servants of the
Union hold their office at the pleasure of the President [Ch. Art. 310(1)].

b. His salary and conditions of service shall be statutory (ie., as laid
down by Parliament by law) and shall not be liable to variation to his
disadvantages during his term of office. Under this power, Parliament has
enacted the Comptroller and Auditor-General’s (Congitions of Service) Act,
1971 which, as amended, provides as follows:

(i) The term of office of the Comptroller and Auditor-General shall be
six years from the date on which he assumes office. But—

(a) He shall vacate office on attaining the age of 65 years, if earlier than
the expiry of the G-year term;

) He may, at any time, resign his office, by writing under his hand,
addressed to the President of India;

(c) He may be removed by impeachment [Arts. 148(1); 124(4)].

cﬁx) His salary shall be equal to that of a Judge of the Supreme Court
(which is now Rs. 30,000, w.e.l. 1-1-1996).

()()(Sm) On retirement, he shall be eligible to an annual pension of Rs.
15,000.

(iv) In other matters his conditions of service shall be determined by
the Rules applicable to a member of the L.AS., holding the rank of a
Secretary to the Government of India.

(v) He shall be disqualified for any further Government ‘office’ after
retirement™ so that he shall have no inducement to please the Executive of
the Union or of any State.

(vi) The salaries, etc., of the Comptroller and Auditor-General and his
staff and the administrative expenses of his office shall be charged upon the
Consolidated Fund of India and shall thus be non-votable [4rz. 148].

On the above points, thus, the position of the Comptroller and
Auditor-General shall be similar to that of a Judge of the Supreme Court.*

The Comptroller and Auditor-General shall perform such duties and
Duties and powers. €Xercise such powers in relation to the accounts of the
Union and of the States as may be prescribed by

Parliament. In exercise of this power, Parliament has enacted the
Comptroller and Auditor-General’s (Duties, Powers and Conditions of
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Service) Act, 1971, which, as amended in 1976, relieves him of his pre-
Constitution duty to compile the accounts of the Union; and the States may
enact similar legislation with the prior approval of the President,—to
separate accounts from audit also at the State level, and to relieve the
Comptroller and Auditor-General of his responsibility in the matter of
preparation of accounts, either of the States or of the Union.

The material provisions of this Act relating to the duties of the
Comptroller and Auditor-General are—

(a) to audit and report on all expenditure from the Consolidated Fund
of India and of each State and each Union Territory having a Legislative
Assembly as to whether such expenditure has been in accordance with the
law;

(b) similarly, to audit and report on all expenditure from the
Contingency Funds and Public Accounts of the Union and of the States;

(c) to audit and report on all trading, manufacturing, profit and loss
accounts, etc., kept by any Department of the Union or a State;

(d) to audit the receipts and expenditure of the Union and of each
State to satisfy himself that the rules and procedures in that behalf are
designed to secure an effective check on the assessment, collection and
proper allocation of revenue;

() to audit and report on the receipts and expenditure of (i) all bodies
and authorities ‘substantially financed’ from the Union or State revenues; (ii)
Government companies; (iii) other corporations or bodies, when so required
by the laws relating to such corporations or bodies.

As has been just stated, the duty of preparing the accounts was a relic

. ~ of the Government of India Act, 1935, which has no

g.",':,’fh‘?oﬂn‘l"ef.ﬁ&“ precedent in the British system, under which the

accounts are prepared, not by the Comptroller and

Auditor-General, but by the respective Departments. The legislation to

separate the function of preparation of accounts from the Comptroller and

Auditor-General of India, thus, brings this office at par with that of his British
counterpart in one respect.

But there still remains another fundamental point of difference. Though
the designation of his office indicates that he is to function both as
Comptroller and Auditor, our Comptroller and Auditor-General is so far
exercising the functions only of an Auditor. In the exercise of his functions
as Comptroller, the English Comptroller and Auditor-General controls the
receipt and issue of public money and his duty is to see that the whole of the
public revenue is lodged in the account of Exchequer at the Bank of
England and that nothing is paid out of that account without legal authority.
The Treasury cannot, accordingly, obtain any money from the public
Exchequer without a ?eclﬁc authority from the Comptroller, and, this he
issues on being satisfied that there is proper legal authority for the

expenditure. This system of control over issues of the public money not only
prevents withdrawal for an unauthorised purpose but also prevents
expenditure in excess of the grants made by Parliament.
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In India, the Comptroller and Auditor-General has no such control
over the issue of money from the Consolidated Fund and many Departments
are authorised to draw money by issuing cheques without specific authority
from the Comptroller and Auditor-General, who is concerend only az the
audit stage when the expenditure has already taken place. This system is a
relic of the past, for, under the Government of India Acts, even the
designation ‘Comptroller’ was not there and the functions of the Auditor-
General were ostensibly confined to audit. After the commencement of the
Constitution, it was thought desirable that our Comptroller and Auditor-
General should also have the control over issues as in England, particularly
for ensuring that “the grants voted and appropriations made by Parliament
are not exceeded”. But no action has as yet been taken to introduce the
system of Exchequer Control over issues as it has been found that the entire

stem of accounts and financial control shall have to be overhauled before
e control can be centralised at the hands of the Comptroller and Auditor-
General.

The functions of the Comptroller and Auditor-General have recently
been the subject of controversy, in regard to two questions:

(a) The first is, whether in exercising his function of audit, the
Comptroller and Auditor-General has the jurisdiction to comment on
extravagance and suggest economy, apart from the legal authority for a
particular expenditure. The orthodox view is that when a statute confers
power or discretion upon an authority to sanction expenditure, the function
of audit comprehends a scrutiny of the propriety of the exercise of such
power in particular cases, having regard to the interests of economy, besides
its legality. But the Government Departments resent on the ground that such
interference is incompatible with their responsibility for the administration.
In this view, the Departments are supported by academicians such as
Appleby,* according to whom the question of economy is inseparably
connected with the efficiency of the administration and that, having no
resg:;nsibihty for the administration, the Comptroller and Auditor-General
or his stafl has no competence on the question of economy:

“Auditors do not know and cannot be e::gected to know very much about af)od

administration; their prestige is highest with others who do not know much about
administration... Auditing is a necessary but highly pedestrian function with a
narrow perspective and very limited usefulness.” 4

) Another question is whether the audit of the Comptroller and
Auditor-General should be extended to industrial and commercial under-
takings carried on by the Government through private limited companies,
who are governed by the Articles of their Association, or to statutory public
corporations or undertakings which are governed by statute. It was rightly
contended by a former Comptroller and Auditor-General® that inasmuch as
money is issued out of the Consolidated Fund of India to invest in these
companies and corporations on behalf of the Government, the audit of such
companies must necessarily be a right and responsibility of the Comptroller
and Auditor-General, while, at present, the Comptroller and Auditor-
General can have no such power unless the Articles of Association of such
companies or the governing statutes provide for audit by the Comptroller
and Auditor-General. The result is that the report of the Comptroller and
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Auditor-General does not include the results of the scrutiny of the accounts
of these corporations and the Public-Accounts Committee or Parliament
have little material for controlling these important bodies, spending pubic
money. On behalf of the Government, however, this extension of the
function of the Comptroller and Auditor-General has been resisted on the
ground that the Comtroller and Auditor-General lacks the business or
industrial experience which is essential for examining the accounts of these
enterprises and that the application of the conventional machinery of the
Comptroller and Auditor-é’eneral is likely to paralyse these enterprises
which are indispensable for national development.

As has just been stated, this defect has been partially remedied by the
Act of 1971 which enjoins the Comptroller and Auditor-General to audit
and report on the receipts and expenditure of ‘Government companies’ and
other bodies which are ‘substantially financed’ from the Union or State
revenues, irrespective of any specific legislation in this behalf.

REFERENCES

1. For the results of the elections so far held, see Table X.

2. As to how the system of Proportional Representation would work, see Author's
Commentary on the Constitution of India, 7th Ed., Vol. E/I, pp. 84-90.

3. At the Presidential election held in 2007, the electoral college consisted of 4896 members
of which the break-up was 543 Lok Sabha + 233 Rajya Sabha + 4120 State Assembly
members.

4. CAD., Vol IV, pp. 734, 846,

5. In his speech in Parliament in 1961, Prime Minister Nehru observed that we should adopt
a convention that no person shall be a President for more than two terms, and that no
amendment of the Constitution was necessary to enjoin this.

6. Rs. 10,000 originally, raised to Rs. 20,000 in 1990 and to Rs. 50,000 in 1998 (w.e.f. 1-1-
1996).

7. The original Constitution provided that the Vice-President would be elected by the two
Houses of Parliament, assembled at @ joint meeting. This cumbrous procedure of a joint
meeting of the two Houses for this purpose has been done away with, by amending
Art. 66(1) by the Constitution (11th Amendment) Act, 1961. As amended, the members
of both Houses remain the voters, but they may vote by secret ballot, without assembling
at & joint meeting,

8. Article 65(3) is to be read with para 4 of Part A of the 2nd Schedule,—the result of which
is that until Parliament legislates on this subject (no such law has so far been passed by
Parliament till 1987), a Vice-President, while acting as or discharging the functions of the
President, shall receive the same emoluments and privileges and allowances as the
President gets under Art. 59(3). Since 1996, that emolument is a sum of Rs. 50,000/ per
mensem.

When the Vice-President does not act as President, his only function is that of the
Chairman, Council of States, under Art. 97. By passing the Salaries and Allowances of
Officers of Parliament (Amendment) Act, 1998, the salary of the Chairman of the
Council of States has been raised to Rs. 40,000/ per mensem, vide Act 26 of 1998 (w.e.f.
1-1-1996). He is entitled to daily allowance as admissible to Members of Parliament.

9. Ram Jawaya v. State of Punjab, (1955) 2 S.C.R. 225 (238-39).

10. Shamser Singh v. State of Punjab, AIR 1974 S.C. 2192; Rao v. Indira, AIR 1971 5.C. 1002
(1005); Sanjeevi v. State of Madras, AIR 1970 S.C. 1102 (7706).

11. DICEY, Law of the Constitution, 10th Ed., p. 468.

12. The Council of States, also called the upper House, is not subject to dissolution, but is a
permanent body. One-third of its members retire every two years [Art. 83(1)].

13. The only instance of the exercise of the President’s veto power over a Bill passed by

Parliament, so far, has been in regard to the PEPSU Azrropﬂauon Bill. It was passed by

Parliament under Art. 357, by virtue of the Proclamation under Art. 356. The




INTRODUCTION TO THE CONSTITUTION OF INDIA [CHAP. 11

Proclamation was, however revoked on 7-3-1954, and the Bill was presented for assent of
the President on 8-3-1954. The President withheld his assent to the Bill on the ground that
on 8-3-1954, Parliament had no power to exercise the legislative powers of the PEPSU
State and that, accordingly, the ident could not give his assent to the Bill to enact a
law which was beyond the competence of Parliament to enact on that date.

The Salary, Allowances and Pension of Members of Parliament (Amendment) Bill,
1991 was tﬂ:\ssec:i by the Houses of Parliament on the last da; of its sitting, without
obtaining the President’s recommendation as required by Art. 11 (g.hlt was presented to
the President for his assent on 18th March, 1991. The President withheld his assent to it
(Rajya Sabha, Parliamentary Bulletin Part I, dated March 9, 1992),

This shows that the veto power is necessary to prevent the enactment of Bills which

appear to be wultra vires or unconstitutional at the time when the Bill is ready for the
President’s assent. It also shows that there may be occasions when Government may have
to advise the President to veto a Bill which had been introduced by the Government
itsell.
. In 1986 both the Houses passed the Indian Post Office (Amendment) Bill, 1986. It was
widely criticised as ing the Freedom of the Press. President Singh did not
declare his assent or that he withheld his assent. It was all the time in the ‘pocket’ of the
President.

After the formation of the National Front Government in December, 1989, the
President R, Venkataraman referred it back for reconsideration and the Prime Minister
declared that it would be brought again before the Houses of Parliament, with suitable
changes. It appears certain that it has%nrein given up.

5. Hoechst Pharmaceuticals v. State of Bihar, AIR 1953 S.C. 1019 (para 89).
. Lakhinarayan v. Prov. of Bihar, AIR 1950 F.C. 59; State of Punjab v. Satya Pal, AIR 1969

S.C. 903 (972).

The proposition arrived at in these cases now stand modified in a case from Bihar,
decided by the Supreme Court in December, 1986— Wadhwa v. State of Bihar, AIR
1987 S.C. 579. In case, it was established that the Government of Bihar, instead of
laying before the State Legislature an Ordinance as required by Art. 213(2)(a) of the
Constitution [corresponding to Art. l23(2)(a)H or having an Ordinance replaced by an
Act of the Legislature, before the expiry of the Ordinance on the lapse of the time
specified in the Constitution, would prolong its duration by re-promulgating it, i.e., by
issuing another new Ordinance to replace the Ordinance which would have otherwise
expired. In this manner, some 256 Ordinances were kept alive (up to a length of 14 years
in some cases) without getting an Act passed by the State Legislature in place of the
expiring Ordinance. The Supreme Court held that the power of the Governor to
promulgate an Ordinance was in the nature of an emergency power. Hence, though in
some rare cases when an Act to replace an Ordinance could not be passed by the
Legislature in time as it was loaded with other business; but if it was made a usual
Eractice 50 as to establish legislation by the Executive (or an ‘Ordinance Raj’) instead of

Y the Legislature, as envisaged by the Constitution, that would amount to a fraxd on the
Constitution, on which ground, the Court would strike down the repromulgated
Ordinance. The substance of this decision is, therefore, that in extreme cases, a Court
may invalidate an Ordinance on the ground of fraud and it affirms the trend since
Cooper’s case (f.n. 18, below). :

Wadhawa v. State of Bihar, AIR 1987 S.C. 579,

Cooper v. Union of India, AIR 1970 S.C. 564 (588, 644); A.K. Roy v. Union of India, AIR

1982 8.C. 710.

. Samsher v. State of Punjab, AIR 1974 S.C. 2192 (para 30).

. Kehar Singh v. Union of India, AIR 1989 S.C. 653.

. Maru Ram v. Union of India, AIR 1980 S.C. 2147, paras 62, 72(a) [Const. Bench|
followed in S.R. Bommai v. Union of India, (1994) 5’ S.C.C. 1 (para 73)—9Judge

Bench.

As regards the Union Territories of (a) Goa, Daman & Diu, (b) Pondicherry, (c) Mizoram

and (d) Arunachal Pradesh, the President’s power to make regulations has ceased, since

the setting up of a Legislature in each of these Territories, after the amendments of Art.

240(1), in 1962, 1971 and 1975. So far as Mizoram, Arunachal Pradesh and Goa are

concerned, they have been promoted to the category of States, in 198687,




CHAP. 11] THE UNION EXECUTIVE 209

4.

R

3L

The words ‘armed rebellion’ have been substituted for ‘internal disturbance’, by the 44th
Amendment Act, 1978,

For further study of the Cabinet system in India, see Author’s Commentary on the
Constitution of India (7th Ed.), Vol. E/l, pp, 195293.

In July, 1989, their number was (a) Members of the Cabinet—18; (b) Ministers of
State—40 (total 58). In July 1990 (a) the Members of the Cabinet—18; (b) Ministers of
State—18; and (c) Deputy Ministers—5. In March 1992 the total was 57. In September,
1995—(a) Members of the Cabinet—20, and (b) Ministers of State—50. In December
1996 there were 20 cabinet ministers and 19 ministers of State. In November 2000 there
were 29 Cabinet Ministers, 44 State Ministers and no Deputy Ministers. On 22.5.2008,
there were 32 Cabinet Ministers, 8 Ministers of State (independent charge) and 40 other
Ministers of State.

Common Cause, A Registered Society v. Union of India, (1999) 6 8.C.C. 667 (para 3) : ALR.
1999 S.C. 2979.

. C.A.D, Val. IV, pp. 580, 734; Vol. VII, pp, 32, 974, 984.

The suggestion of President Dr. Rajendra Prasad, in his speech at the Indian Law
Institute, that the position of the Indian President was not identical with that of the British
Crown, must be read with his quoted observation in the Constituent Assembly [X C.A.D.
988] which, as a contemporaneous statement, has a great value in assessing the intent of
the makers of the Constitution, and the meaning behind Art. 74(1), as it stood up to 1976.
K.M. Munshi, the President under the Indian Constitution (1963), p. vii.
San!'mn' v. State of Madras, AIR 1970 S.C.. 1102 (7106); Rao v. Indira, AIR 1971 S.C:
1002 (7005); Shamser Singh v. State of Punjab, AIR 1974 3.C. 2192.
BASU, Commentary on the Constitution of India, 5th Ed., Vol. 11, p. 593, where it is stated —
“Constitutional writers agree that a dismissal of the Cabinet by the Crown, would
now be an unconstitutional act, except in the abnormal case of a Cabinet refusing to
resign or to appeal to the electorate upon a vote of no confidence in the Commons.” See
the instances given in Shamser Singh’s case [AIR 1974 5.C. 2192 (para 153)].
There was a vehement public criticism that this prohibition in Art. 148(4) was violated by
the appointment of a retired Comptroller and Auditor-General as the Chairman of the
Finance Commission. According to judicial decisions, an ‘office’ is an employment,
which embraces the ideas of tenure, duration, emolument and duties. Now, the P{;nnnce
Commission is an office created by Art. 280 of the Constitution itself, with a definite
tenure, emoluments and duties as defined by the Finance Commission (Miscellaneous
Provisions) Act, 1951, read with Art. 280 of the Constitution, Apparently, therefore, the
membership of the Finance Commission is an office under the Government of India,
which comes within the purview of Art. 148(4).
But, as Dr. Ambedkar pointed out in the Constituent Assembly (C.A.D., VIIL p. 407), in
one respect the independence of the Comptroller and Auditor-General falls short of that
of the Chief Justice of India. Waile the power of appointment of the staff of the Supreme
Court has been given to the Chief Justice of lnaé)ia [Art. 146(1)], the Comptroller and
Auditor General Eilms no power of appointment, and, consequently, no power of
disciplinary control with respect to his subordinates. In the case of the Comptroller and
Auditor-General, these powers have been retained by the Government of India though it
is obviously derogatory to the administrative efficiency of this highly responsible
functionary. .
APPLEBY, A, Re-examination of India's Administrative System, p. 28,

. Narhari Rao's statement before the Public Accounts Committee, 1952,




CHAPTER 12
THE UNION LEGISLATURE

AS has been explairlljed at the outset, our Constitution has adopted the

4 Parliamentary system of Government which effects a

;:,nlf:';:;t_ °f harmonious blending of the legislative and executive

organs of the State inasmuch as the executive power is

wielded by a group of members of the Legislature who command a majority

in the popular Chamber of the Legislature and remain in power so long as

they retain that majority. The functions of Parliament as the legislative organ
follow from the above feature of the Parliamentary system: N '

1. Providing the Cabinet. 1t follo that the first functio
%Exumh[ﬁ_@__g__é%@yﬂmd holding them responsible.
\ ough the responsibility of the inet is to ‘Chamber-the
\’\ membership of the Cabinet is not necessarily restricted to that Chamber and
some of the members are usually taken from the upper Chamber.

IL. Control of the Cabinet. 1t is a necessary corollary from the theory of

ministerial responsibility it is a business of the popular Chamber to see
that the Cabinet remains in power so long as it retains the confidence of the
majority in that House. This is expressly secured by Art. 75(3) of our
Constitution.

II1. Criticism of the Cabinet and of individual Ministers. In modern times
both the exe C p -

e importance of the legislati
extent, diminished from the historical point of view. But the critical functio
of Parliament has increased in importance and is bound to increase if
Cabinet Government is to remain a ‘responsible’ form of Government
instead of being an autocratic one. In thi ction, both the Houses

participa : are caj : o 34 m‘--og

While the Cabinet is left to formulate the policy, the function of
Parliament is to bring about a discussion and criticism of that policy on the
floor of the House, so that not only the Cabinet can get the advice of the
deliberative body and learn about its own errors and deficiencies, but the
nation as a whole can be appraised of an alternative point of view, on the
evaluation of which representative democracy rests in theory.

IV. An an é information. As an organ of information, Parliament is more
powerful e other private agency, for Parliament secures the
information authoritatively, from those in the know of things. The

[210]
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V. Legislation. The next function of the Legislature is that of making
laws [Arts. 107-108; 245] which belongs to the Legislature equally under the
Presidential and Parliamentary forms of government. Ine(}ndia. since the
inauguration of the Constitution the volume of legislation is steadily rising in
order to carry out the manifold development and other measures necessary
to establish a welfare State.

V1. Einanci . Parliament has the sole power not only to
authorise expenditure for the public services and to specify the purposes to
which that money shall be appropriated, but also to provide the ways and
means to raise the revenue required, by means of taxes and other
impositions and also to ensure that the money that was granted has been
;gent for the authorised purposes. As under the Engli

ouse possesses the dominant power is respect, under itution

[Art. 109].
The Parliament of India consists of the President and two Houses. The

nstituti ¢ lower House is called the House of the People while
g:,u..'.f':,'.f" * the upsyer House is known as the Council of States'
].

[Art. 7

(The Hindi names ‘Lok Sabha’ and ‘Rajya Sabha’ have been adopted
by the House of the People and the Council of States respectively.)

The President is a part of the Legislature, like the English Crown, for,
even though he does not sit in Parliament, except for the pul;pose of
ous

delivering 0 dress [Art. 87), a Bill passed by the es of .Y
Parliament cannot become law without the President’s assent. The other
legislative functions of the President, such as the making of Ordinances
while both Houses are not in sitting, have already been explained:

The Council of States shall be composed of not more than 250
c : members, of whom (a) 12 shall be nominated by the
c,,.,,":;f;‘,";‘,:{;" ® President; and (b) the remainder (ie., 238) shall be
representatives of the States and the Union Territories

elected by the method of indirect election? [Art. 80].

(a) Nomination. The 12 nominated members be chosen by the
President from amongst persons having ‘spe owledge or practical
experience in literature, science, art, and social service’. The Constitution
thus adopts the principle of nomination for giving distinguished persons a
place in the upper Chamber.

(b) Representation of States. The representatives of each State shall be
elected by the elected members of the Legislative Assembly of the State in
accordance with the system of proportional representation by means of the
single transferable vote.

(c) Representation of Union Territories. The representatives of the Union
Territories shall be chosen in such manner as Parliament may prescri
|4rt. 80(5)]. Under this power Parliament has prescribed? that the repre-
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sentatives of Union Territories to the Council of States shall be indirectly
elected by members of college for that Territory, in accordance
with the system of proportional represenfation by means of the single

transferable vote.

The Council of States thus reflects a federal character by representing
the Units of the federation. But it does not follow the American principle of
equality of State representation in the Second Chamber. In India, the
number of representatives of the States to the Council of States varies from 1

(Nagaland) to 31 (Uttar Pradesh).

The House of the People has a variegated composition. The
Composition of the Constitution prescribes a maximum number as
House of the follows:

FHp (a) Not more? than 530* [Art. 81(1)(a)] represen-
tatives of the States; —

(b) Not more than 20 representatives of Union Territories [4r. 81(1)(b)].

(c) Not more than 2 members of the Anglo-Indian community, nominated
by the President, if he is of opinion that the AngloIndian community is not
adequately represented in the House of the People [4r. 331].

(i) The representatives of the States shall be directly elected by the
people of the State on the basis of adult suffrage. Every citizen who is not
less than 18° years of age and is not otherwise disqualified, ¢.g., by reason of

non-residence, unsoundness of mind, crime or corrupt or illegal practice,
shall be entitled to vote at such election [Art. 326].

There will be no rese: of seats for any minority community other
than the Scheduled Castes and the Scheduled Tribes [4rts. 330, 341, 342].

e bulk of the members of the | House are thus directly elected by the

i)/ The members from the Union Territories are to be chosen in such
manner as Parliament may by law provide.

Under this power, Parliament has enacted® that representatives of all
the Union Territories shall be chosen by direct election.

(i) Two members may be nominated from the Anglo-Indian
community by the President to the House of the People if he is of opinion
that the Anglo-Indian community has not been adequately represented in
the House of the People [Art. 331]. (see Table VIII, post.)

The election to the House of the People being direct, requires that the
. territory of India should be divided into suitable
3:::&2?‘1 conat: temtoll:lyal constituencies, for the purpose of holding
election to the such elections. Article 81(2), as it stands after the
House of the Constitution (7th Amendment) Act, 1956, has
Fpaple. provided for uniformity of representation in two
respects—(a) as between the different States, and (b)

as between the different constituencies in the same State, thus:
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t India needed, at least in view of the existing circumstances, was a__
stable Government, and, therefore, proportional representation in the lower

House to w. the Government would be responsible could not be
accepted. In this connection, Dr. Ambedkar said in the Constituent
Assembly,—

“I have not the least doubt in my mind, whether the future Government provides

relief to the people or not, our future Government must do one thing—they must
maintain a stable Government and maintain law and order.””

(a) The Council of States is not subject to dissolution. It is a permanent

; body, but (as nearly as possib®) 1/3 of its members

Duration of v

of Parliament. retire on the expiration of every second year, in

accordance with provisions made b liament in

_this behalf. It follows that there will be an election 8 1/3 of the membership

of the Council of States at the beginning of every third lear [Art. 83(12]. The
e o

order of retirement of the members is governed b Council of States
(Term of Office of Members) Order, 1952, ﬁn&ﬂ%
xercise of powers conlerred upon him by the Representation of the eople
Act, 1951.

(b) The normal life of the House of the People is 5 years,® but it may
be dissolved earlier by the President.

On_the oth ormal term may be extended by an Act
pmemmm_mm‘LWf
Em&ené’ {made by the Pre:
sets a li

: esident under Art. 352) remains in operation.
The Constitution, however, it to the power of Parliament thus to
extend its own life during a period of Emergency: the extension cannot be
made for a period exceeding one year at a time (ic., by the same Act of
Parliament), and, in any case, such extension cannot continue beyond a
period of six months after the Proclamation of Emergency ceases to operate
[Proviso to Are. 83].

The President’s power—(a) to summon either House, (b) to prorogue
Sessions of Parlia. Cither House, and (c) to dissolve the House of the
ment, People has already been noted (in the Chapter—‘The

Union Executive’, ante).

As regards summoning, the Constitution imposes a duty upon the
President, namely, that_he t summon each House at such intervals that

six months shall not intervene between its last sitting in one session and the
date appointed for its first sitting-in the next session [Ar2. 85(1)]. The net

result of this provision is that Parliament must meet at least twice a ear and
not more than six months s elapse between the date on which a is
prorogued and the commencement of its next session.

It would, in this context, be useful to distinguish prgg(:p{o‘n and
dissolution from adjournment. A ‘séssion’ is the
:ﬁm;nt, and Period of time between the first meeting of a

dissolution. Parliament, and its prorogation or dissolution. The
period between the prorogation of Parliament and its
re-assembly in a new session is termed * *
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Within a session, there are a number of daily ‘s}ﬁ( separated by , o

_-_djgumments, which_postpone the further consideration of business ?_y
specifie time—hours, days or weeks. J

The sitting of a House may be terminated by (a) dissolution, (b)
gation, or (c) adjormment:
(i) As stated already, only the Ho dissolution
i take place in either of two wa! a) By efflux of time, Le., on the
expiry of its term o r the terms as extended during a
Proclamation of Emergency. y an exercise of the President’s power
under Art. 85(2).

(ii) While the powers of dissolution and prorogation are exercised by
the President on the advice of his Council of Ministers, the power to adjourn
the daily sittings of the House of the People and the Council of States
belongs to the Speaker and the Chairman, respectively.

A dissolution brings the House of the People to an end (so that there
must be a fresh election), while prorogation merely terminates a session. yp
Adjournment does not put an end to the existence of a session of Parliament
but merely postpones the further transaction of business for a specified time,
hours, days or weeks.

(iii) A dissolution ends the very life of the existing House of the People
so that all matters pending before the House lapse with the dissolution. If
these  matiers have to be pursued, they must be re-introduced in the ne

e after fresh election. Such pen qiﬁﬁmﬁmmm!
motions, etc., but Bills, incTuding Bills which originate
were sent to the House, as well as B o »
smitted to the Council which were pending in the Co on the date o

h were i un i
“dissolution. But a Bill pending in the Council which has not yet been passed
b'L"'_a.B'e_cf e Fouse shall not lapse_on_dissotutor. A dissolution woﬁIg not,
“however, a joint siting of the two Houses summoned by the President
'w%m@mmmrm notified

his intention to hold a joint sitting before the ution |Art.

Though in England prorogation also wipes all business pending at the
date of prorogation, in /ndia, all Bills pending in Parliament are expressly
saved by Art. 107(3). In the result, the only effect of a prorogation is that
pending notices, motions and resolutions lapse, but Bills remain unaffected.

Adjournment has no such effect on pending business.

In order to be chosen a member of Parliament, a person (a) (:)nust be a}
s " citizen of India; (b) must be not less than 30 years o
Qrelificasions oL age in the case of the Council of States and not less

bershi f
;‘:rﬂement? * than 25 years of age in the case of the House of the
People.

Additional qualifications may be prescribed b Parliament by law

Disqualifications [Art. 84]. A ‘person shall be _‘ég;%for being

foi:qmember'hip. chosen as, and for being, a member ol e House of
‘ Parliament—
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(a) if he holds any office of profit under the Government of India or
the Government of any State (other than an officé ®xempted by Parliament
by law) but not a Minister for the Union or for a State; or

(b) if he is of unsound mind and stands so declared by a competent
Court;
(c) if he is an undischarged insolvent;
(d) if he is not a citizen of India or has voluntarily acquired citizenship

of a foreign State or is under acknowledgment of allegiance or adherence to
a foreign power;

(e) if he is so disqualified by or under any law made by Parliament
[Art. 102].

HO 2 BBz0% O

1

' t may be noted that sex is no disqualification for membership of
_ ament and that in the Thirteenth General Election, as many as 32

women secured election to the House of the People.

If any question arises as to whether a member of either House of
Parliament has become subject to any of the above disqualificati
President’s decision, in accordance with the opinion Election
Commission, shall be final [47. 103].

A penalty of Rs. 500 per day may be imposed upon a person who sits
votes in either House of Parliament knowing that he is not qualified or
“that he 15 disqualified for membership thereof [Art. 104).

Vacation of seats A member of Parliament shall vacate his seat in
by members. the following cases [Art. 101]: *

(i) Dual membership. M person be chosen to membership of both
Houses of Parliament he must ydcate his seat ne of the two l-ﬁauses, as
may be prescribed by Par] person is elected
to the Union Parliam a State Legislature then he i
5: the State Legislature; otherwise his seat in Parliament sh vacant at
the expiration of the period specified in the rules made by The President.

(i) Disqualification. If a person incurs any of the disqualifications
mentioned in Art. 102 (eg, becoming of unsound mind), his seat will
thereupon become vacant immediately.

(iii) Resignation. A member may resign his seat by writing addressed to
the Chairman of the Council of States or the Speaker of the House of the
People, as the case may be, and thereupon his seat shall be vacant,

(iv) Absence without permission. The House may declare a seat vacant if
the member in question absents himself from all meetings of the House for a
period of 60 days without permission of the House.

Under the Salaries, Allowances and Pension of Members of Parliament
Act, 1954, as amended by Act 40 of 2006, a member of Parliament is
; entitled to a salary at the rate of Rs. 16,000 per
‘S;:':e;f“get“bm mensem during the whole term of his office plus an
of Parliament. allowance at the rate of Rs. 1000 for each day d
any period of residence on duty at the place where

 we vawE wnle o wo
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Parliament or any Committee thereof is sitting or where any other business
connected with his duties as Member of Parliament is transacted. Together
with this, he is entitled to travelling allowance, free transit by railways,
steamer and other facilities as prescribed by rules framed under the Act. He
shall also be entitled to a pension, since a 1976 amendment, on a graduated
scale for each 5 year term as member of either House.

Officers of Parlia- Each of Parliament has its own presidin
ment. officer and secr:

There shall be a Speaker to preside over the House of the People. In
Speaker. general, his position is similar to that of the Speaker of
the English House of Commons.

The House of the People will, as soon as may be after its first sitting,
choose two members of the House to be, respectively, Speaker and Deputy
Speaker [4rt. 93]. The Speaker or the Deputy Speaker will normally hold
office during the life of the House, but his office may terminate earlier in
MM his ceasing to be a memer of the House. m;g
resignation in writing, adJ;essed to the Deputy Speaker, and vice versa. (.ﬂf(
By removal from office by a resolution, passed by a majority of all the thep

House [Art. 94). Such a resolution shall not be moved unless
vs' notice has been given of the intention to move the -

T - b
B CASE O

At other meetings of
the Will not vote in the
Speaker. exercise a casting vote in the

Powers of

position of the Speaker as impartia
given to him only to resolve a deadlock.

The Speaker will have the final power to maintain order within the
House of the People and to interpret its ‘ﬂés’orm th
of a quorum, it will be the of
suspend the meeting until there is a quorum.

The Speaker’s conduct in regulating the procedure or maintaining
order in the House will not be subject to the jurisdiction of any Court
[Art. 122].

Besides presiding over his own House, the Speaker possesses certain\,‘,&g/
powers not belonging to the o il of States—

(a) The Speaker shall preside over a joint sitting of the two Houses of
Parliament [4rt. 118(4)].

(b) When a Money Bill is transmitted from the Lower House to the
Upper House, the Speaker shall endorse on the Bill his certificate that it is a
Money Bill [Ar£7110(4)]. ~decision er as to whether a Bill is
Money Bill is final and once the certificate is endorsed by the Speaker on a
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Bill, the subsequent procedure in the passage of the Bill must be governed
by the provisions relating to Money Bﬂﬁ.

While the office of Speaker is vacant or the Speaker is absent from a

1 sitting of the House, the Deputy Speaker presides,

Deputy & i except when a resolution for his own removal is under
consideration.

While the House of the People has a Speaker elected by its members
from among themselves, the Chairman of the Council of States (who
Kesides over that House) performs that function ex-officio. It is the Vice-

esident of India who shaﬁ ex-officio be the Chairman of the Council of
States and shall preside over that House and shall function as the Presiding
Officer of that House so long as he does not officiate as the President of
Chialsman. India during a casual vacancy in that office. When the
Chairman acts as the Presidént of India, the Office of

the Chairman of the Council of States falls vacant and the duties of the office
of the Chairman shall be performed by the Deputy Chairman. The
Chairman may be remove m_his office only if he is removed from the

. Under the Salaries and Allowances of OMicers of Parliament Act,

. 1953, as amended, the sa.lmiy of the Chairman is the same as that of the

Speaker, viz., Rs. 40,000 plus a sumptuary allowance of Rs. 1,000 per
mensem, but when the Vice-President acts as the President he shall be
entitled to the emoluments and allowances of the President rt. 65(3)] and
during that period he shall cease to earn the salary of the of the
Council of States. The fur ¢ Chairman in the Council of States are
simi hose ol the Speaker in the House of the People except

11l
peake ¢ powers accordi

collectively and some others belonging to the members-individually, without
it would be impossible for either House to maintain its independence
O T the digni mpﬂm
2 Peivil Both the Houses of Parliament as well as of a
‘::el:.m e ';8:: State Leglslature have ’__sung_ar_&dlg;; under our
Parliament and its Constitution.
Momhes Clauses (1){2) of Arts. 105 and 194 of our

Constitution deal with two matters, viz., freedom of speech and right of
publication.
R bt e

As regard privileges relating to other matters, the position, as it stands
after the 44th Amendment, 1978, is as follows—The privileges of members
of our Parliament were to be the same as those of members of the House of
Commons (as they existed at the commencement of the Constitution), until
our Parliament itself takes up legislation relating to privileges in whole or in
part. In other words, if Parliament enacts any provision relating to any
particular grivilege at any time, the English precedents will to that extent be
superseded in its application to our Parliament. No such legislation ha
been made by our Parliament, the privileges were the same as in the House
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of the Commons, subject to such exceptions as necessarily follow from the
difference in the constitutional setup in India. Reference to House of
Commons was omitted in 1978.

In an earlier case,'’ the Supreme Court held that if there was any
conflict between the existing privileges of Parliament and the fundamental
rights of a citizen, the former shall prevail, for, the provisions in Arts. 105(3)
and 194(3) of the Constitution, which confer upon the Houses of our
Legislatures the same British privileges as those of the House of Commons,
are independent provisions and are not to be construed as subject to Part 111
of the Constitution, guaranteeing the Fundamental Rights. For instance, if
the House of a Legislature expunges a portion of its debates from its
proceedings, or otherwise prohibits its publication, anybody who publishes
such prohibited debate will be guilty of contempt of Parliament and
punishable by the House and the Fundamental Right of freedom of
expression’ﬁ . 19(1)(a)] will be no defenc ater

later case,!! the'

Supreme Court has held that h the existing privilegeswould not be
fettered by Art. 19(1)(a), they must be read subject to Arts. 20-22 and 32.
The privileges of each House may be divided into two groups—
: A (a) those which are enjoyed by the members indivi-
Qiviages chusifiod. dually, and (b) those which belong to each House of
Parliament, as a collective body.

g\) The privileges enjoyed by the members individually are (i) Free-
dom from arrest; gi) Exemption from attendance as jurors and witnesses; (i)
Freedom of speech.

(i) Freedom from Arrest. Section 135A of the C.P. Code, as amended by
Act 104 of 1976, exempts a member from arrest during the continuance ofa
meeting of the Chamber or Committee thereof of which he is a member or
of a joint sitting of the Chambers or Committees, and during a period of 40
days before and after such meeting or sitting. This immunity is, however,
confined to arrest in civil cases and does not extend to arrest in criminal
case or under the law of Preventive Detention.

(ii) Freedom of Attendance as Witness. According to the English practice,
a member cannot be summoned, without the leave of the House, to give
evidence as a witness while Parliament is in session.

(iii) Freedom of Speech. As in England, there will be freedom of speech
within the walls of each House in the sense of immunity of action for
anything said therein. While an ordinary citizen’s right of speech is subject to
the restrictions specified in Art. 19(2), such as the law relating to defamation,
a Member of Parliament cannot be made liable in any court of law in
respect of anything said in Parliament or any Committee thereof. But this
does not mean unrestricted licence to speak anything that a member may
like, regardless of the dignity of the ﬁouse. The freedom of speech is
therefore ‘subject to the rules’ framed by the House under its powers to
regulate its internal procedure.

The Constitution itself imposes another limitation upon the freedom of
speech in Parliament, namely, that no discussion shall take place in
Parliament with respect to the conduct of any Judge of the Supreme Court

-
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or of a High Court in the discharge of his duties except upon a motion for
presenting an address to the President praying for the removal of the Judge
[Ar. 121].

(B) The privileges of the House collectively are—(i) The right to publish
debates and proceedings and the right to restrain publication by others; (i)
The right to exclude others; (iii) The right to regulate the internal affairs of
the House, and to decide matters arising within its walls; (iv) The right to
publish Parliamentary misbehaviour; (v) The right to punish members and
outsiders for breach of its privileges.

Thus, each House of Parliament shall have the power—

(i) To exclude strangers from the galleries at any time. Under the
Rules of Procedure, the Speaker and the Chairman have the right to order
the ‘withdrawal of strangers from any part of the House’.

(i) To regulate its internal affairs. Each House of Parliament has the
right to control and regulate its proceedings and also to decide any matter
arising within its walls, without interference from the Courts. What is said or
done within the walls of Parliament cannot be inquired into in a Court of
Law.

(iif) To punish members and outsiders for breach of its privileges. Each
House can punish for contempt or breach of its privileges, and the
punishment may take the form of admonition, reprimand or imprisonment.
Thus, in the famous Blitz case, the Editor of the newspaper was called to the
Bar of the House of the People and reprimanded for having published an
article derogatory to the dignity of a member in his capacity as member of
the House. In 1990, Sri K.K. Tewari, a former Minister was reprimanded by
the Rajya Sabha. What constitutes breach of privileges or contempt of
Parliament has been fairly settled by a number of precedents in England and

India. Broadly speaking—
: “Any act or omission which obstructs or impedes either House of Parliament in the
performance of its functions or which obstructs or impedes any member or officer
of such House in the discharge of his dut{cor which has a tendency, directly or
indirectly, to produce such results as may be treated as a contempt, even though
there is no precedent of the offence.”!?

The different stages in the legislative procedure in Parliament relating
to Bills other than Money Bills are as follows:

L. Introduction. A Bill other than Money or financial Bills may be
Leaislative introduced in either House of Parliament [4r. 1&7 (1]
Recosiliist and requires passage in both Houses before it can be
L. Ordinary Bills. presented for the dent’s assent. A Bill may be

introduced either by a Minister or by a private
Member. The difference in the two cases is that any Member other than a
Minister desiring to introduce a Bill has to give notice of his intention and to
ask for leave of the House to introduce which is, however, rarely opposed. If
a Bill has been published in the official gazette before its introduction, no
motion for leave to introduce the Bill is necessary. Unless published earlier,
the Bill iigublished in the official gazette as soon as may be after it has been
introduced.
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2. Motions after introduction. After a Bill has been introduced or on
some subsequent occasion, the Member in charge of the Bill may make one
of the following motions in regards to the Bill, viz—

(a) That it be taken into consideration.
(b) That it be referred to a Select Committee.

(c) That it be referred to al_{otnt Committee of the House with the
concurrence of the other House.

(d) That it be circulated for the purpose of eliciting public opinion
thereon.

On the day on which any of the aforesaid motions is made or on any
subsequent date to which the discussion is postponed, the principles of the
Bill and its general provisions may be discussed. Amendments to the Bill and
clause by clause consideration of the provisions of the Bill take place when
the motion that the Bill be taken into consideration is carried.

3. Report by Select Committee. It has already been stated that after
introduction of the Bill the Member in charge or any other Member by way
of an amendment may move that the Bill be referred to a Select Committee.
When such a motion is carried, a Select Committee of the House considers
the provisions of the Bill (but not the principles underlying the Bill which
had, in fact, been accepted by the House when the Bill was referred to the
Select Committee). After the Select Committee has considered the Bill, it
submits its report to the House and after the report is received, a motion that
the Bill as returned by the Select Committee be taken into consideration lies.
When such a motion is carried, the clauses of the Bill are open to
consideration and amendments are admissible.

4. Passing of the Bill in the House where it was introduced. When a
motion that the Bill be taken into consideration has been carried and no
amendment of the Bill has been made or after the amendments are over, the
Member in charge may move that the Bill be passed. This stage may be
compared to the third reading of a Bill in the House of Commons. After the
motion that the Bill may be passed is carried,'? the Bill is taken as passed so
far as that House is concerned.

5. Passage in the other House. When a Bill is passed in one House, it is
transmitted to the other House. When the Bill is received in the other House
it undergoes all the stages as in the originating House subsequent to its
introduction. The House which receives the Bill from another House can,
therefore, take either of the following courses:

(i) It may reject the Bill altogether. In such a case the provisions of Art.
108(1) () as to joint sitting may be applied by the President.

(ii) It may pass the Bill with amendments. In this case, the Bill will be
returned to the originating House. If the House which originated the Bill
accepts the Bill as amended by the other House, it will be presented to the
President for his assent [4rt. 111]. If however the originating House does not
agree to the amendments made by the other House and there is final
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disagreement as to the amendments between the two Houses, the President
may summon a joint sitting to resolve the deadlock [Art. 108(1)(b)].

(iif) It may take no action on the Bill, i.e., keep it lying on its Table. In
such a case if more than six months elapse from the date of the reception of
the Bill, the President may summon a Joint sitting [Art. 108(1)(c)].

6. President’s Assent. When a Bill has been passed by both Houses of
Parliament either singly or at a joint sitting as provided in Art. 108, the Bill is
presented to the President for his assent. If the President withholds his assent,
there is an end to the Bill. If the President gives his assent, the Bill becomes an
Act from the date of his assent. Instead of either refusing assent or giving assent,
the Fresident may retumn the Bill for reconsideration of the Houses with xﬁ
message requesting them to reconsider it. If, however, the Houses the Bi
again wit.rlf((l)r without amendments and the Bill is presented to thl:a?residem
for his assent after such reconsideration, the President shall have no power
to withhold his assent from the Bill.

II. Money Bills. A Bill is deemed to be a ‘Money Bill’ if it con-
tains only provisions dealing with all or any of the
following matters:

() the imposition, abolition, remission, alteration or regulation of any
tax; (b) the regulation of the borrowing of money by the Government; (c)
the custody of the Consolidated Fund or the Contingency Fund of India, the
payment of moneys into or the withdrawal of moneys from any such fund;
(d) the appropriation of moneys out of the Consolidated Fund of India; ‘Le)
the declaring of any expenditure to be expenditure charged on the
Consolidated Fund of India or the increasing of the amount of any such
expenditure; (f) the receipt of money on account of the Consolidated Fund
of India or the public account of India or the custody or issue of such
money or the audit of the accounts of the Union or of a State; or (g) any
matter incidental to any of the matters specified in sub-clauses (a) to (f)
[An. 110].

But a Bill shall not be deemed to be a Money Bill by reason only that it
provides for imposition of fines or other ecuniary penalties, or for the
demand or payment of fees for licences or lges for services rendered, or by
reason that it provides for the imposition, abolition, remission, alteration or
regulation of any tax by any local authority or body for local purposes.

If any question arises whether a Bill is a Money Bill or not, the decision
of the Speaker of the House of the People thereon shall be final. This means
that the nature of a Bill which is certified by the Speaker as a Money Bill
shall not be open to question either in a Court of law or in the either House
or even by the President.

When a Bill is transmitted to the Council of States or is presented for
the assent of the President, it shall bear the endorsement of the Speaker that
it is a Money Bill. As pointed out earlier, this is one of the special powers of
the Speaker.

The following is the procedure for the passing of Money Bills in
Parliament:
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A Money Bill shall not be introduced in the Council of States.

After a Money Bill has been passed by the House of the People, it shall
be transmitted (with the Speaker’s certificate that it is a Money Bill) to the
Council of States for its recommendations. The Council of States cannot
reject a Money Bill nor amend it by virtue of its own powers. It must, within
a period of fourteen days from the date of receipt of the Bill, return the Bill
to the House of the People which may thereupon either accept or reject all
or any of the recommendations of the Council of States.

If the House of the People accepts any of the recommendations of the
Council of States, the Money Bill shall be deemed to have been passed by
both Houses with the amendments recommended by the Council of States
and accepted by the House of the People.

If the House of the People does not accept any of the recommen-
dations of the Council of States, the Money Bill shall be deemed to have
been passed by both Houses in the form in which it is passed by the House
o{_ tshe People without any of the amendments recommended by the Council
of States.

If a Money Bill passed by the House of the People and transmitted to
the Council of States for its recommendations is not returned to the House
of the People within the said period of fourteen days, it shall be deemed to
have been passed by both Houses at the expiration of the said period in the
form in which it was passed by the House of the People [Art. 109].

Generally speaking, a Financial Bill may be said to be any Bill which

relates to revenue or expenditure. But it is in a
%‘."“zﬁu"gﬁl and (echnical sense that the expression is used in the
e . Constitution.

L. The definition of a ‘Money Bill’ is given in Art. 110 and no Bill is a
Money Bill unless it satisfies the requirements of this Article. It lays down
that a Bill is a Money Bill if it contains orly provisions dealing with all or any
of the six matters specified in that Article or matters incidental thereto.
These six specified matters have already been stated [See under ‘Money
Bills’, ante].

On the question whether any Bill comes under any of the sub-clauses
of Art. 110, the decision of the Speaker of the House of the People is final
and his certificate that a particular Bill is a Money Bill is not liable to be
questioned. Shortly speaking, thus, only those Financial Bills are Money Bills
which bear the certificate of the Speaker as such.

I Financial Bills which do not receive the Speaker’s certificate are of
two classes. These are dealt with in Art. 117 of the Constitution—

(i) To the first class belongs a Bill which contains any of the matters

specified in Art. 110 but does not consist solely of those matters, for example,
a Bill which contains a taxation clause, but does not deal solely with taxation

[Art. 117(1)].

(i) Any ordinary Bill which contains provisions involving expenditure
from the gonsolidabed Fund is a Financial Bill of the second class

[Art. 117(3)).
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IIL. The incidents of these three different classes of Bills are as follows—

(i) A Money Bill cannot be introduced in the Council of States nor can
it be introduced except on the recommendation of the President. Again, the
Council of States has no power to amend or reject such a Bill. It can only
recommend amendments to the House of the People.

(ii) A Financial Bill of the first class, that is to say, a Bill which contains
any of the matters specified in Art. 110 but does not exclusively deal with
such matters, has two features in common with a Money Bill, viz., that it
cannot be introduced in the Council of States and also cannot be introduced
except on the recommendation of the President. But not being a Money Bill,
the Council of States has the same power to reject or amend such a
Financial Bill as it has in the case of non-Financial Bills subject to the
limitation that an amendment other than for reduction or abolition of a tax
cannot be moved in either House without the President’s recommendation.
Such a Bill has to be passed in the Council of States through three readings
like ordinary Bills and in case of a final disagreement between the two
Houses over such a Bill, the provision for joint sitting in Art. 108 is attracted.
Only Money Bills are excepted out of the provisions relating to a joint sitting
[Art. 108(1)].

(iii) A Bill which merely involves expenditure and does not include
any of the matters specified in Art. 110, is an ordinary Bill and may be
initiated in either House and the Council of States has full power to reject or
amend it. But it has only one special incident in view of the financial provision
(e, provision involving expenditure contained in it) iz., that it must not be
passed in either House unless the President has recommended the
consideration of the Bill. In other words, the President’s recommendation is
not a condition precedent to its introduction as in the case of Money Bills
and other Financial Bills of the first class but in this case it will be sufficient if
the President's recommendation is received before the Bill is considered.
Without such recommendation, however, the consideration of such Bill
cannot take place [4rt. 117(3)].

But for this special incident, a Bill which merely involves expenditure is
governed by the same procedure as an ordinary Bill, including the provision
of a joint sitting in case of disagreement between the two Houses,

It has already been made clear that any Bill, other than a Money Bill,
PRA for Ca0 become a law only if it is agreed to by both the
"mdem;: Houses, with or without amendments. A machinery
between two should then exist, for resolving a deadlock between
Houses of Parlia- the two Houses if they fail to agree either as to the
mont. provisions of the Bill as introduced or as to the
amendments that may have been proposed by either

House.

(A) As regards Money Bills, the question does not arise, since the
House of the People has Lge final power of passing it, the other House
having the power only to make recommendation for the acceptance of the
House of the People. In case of disagreement over a Money Bill, thus, the
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lower House has the plenary power to override the wishes of the upper
Houses, i.e., the Council of States.

) As regards all other Bills (including ‘Financial Bills), the machinery
rovided l:izarthe Constitution for resolving a disagreement between the two
ouses of Parliament is a joint sitting of the two Houses [Are. 108].

The President may notify to the Houses his intention to summon them
for a joint sitting in case of disagreement arising between the two Houses in
any of the following ways:—

If, after a Bill has been passed by one House and transmitted to the
other Houses—

(a) the Bill is rejected by the other House; or

) the Houses have finally disagreed as to the amendments to be made
in the Bill; or

(c) more than six months have elapsed from the date of the reception
of the Bill by the other House without the Bill being passed by it.

No such notification can be made by the President if the Bill has
already lapsed by the dissolution of the House of the People; but once the
President has notified his intention to hold a joint sitting, the subsequent
dissolution of the House of the People cannot stand in the way of the joint
sitting being held.

As stated earlier, the Speaker will preside at the joint sitting; in the
P .. absence of the SF:zier. such person as is determined
mﬁ::,m e s by the Rules of Procedure made by the President (in
consultation with the Chairman of Council of States
and the Speaker of the House of People) shall preside [Art. 118(4)]. The
Rules, so made, provide that
“During the absence of the Speaker from any éoint sitting, the Deputy Speaker of
the House or, if he is also absent, the Deputy Chairman of the Council or, il he is
also absent, such other person as may be determined by the Members present at
the sitting, shall preside.
There are restrictions on the amendments to the Bill which may be
proposed at the joint sitting:

(a) If, after its passage in one House, the Bill has been rejected or has
not been returned by the other House, only such amendments may be
proposed at the joint sitting as are made necessary by the delay in the
passage of the Bill.

(b) If the deadlock has been caused because the other House has
proposed amendments to which the originating House cannot agree, then (i)
amendments necessary owing to the delay in the passage of the Bill, as well
as (ii) other amendments as are relevant to the matters with respect to which
the House have disagreed, may be proposed at the joint sitting.

If at the joint sitting of the two Houses the Bill, with such amendments,
if any, as are agreed to in joint sitting, is passed by a majority of the total
aumber of members of both Houses present and voting, it shall be deemed for
the purposes of this Constitution to have been passed by both the Houses.
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It is to be carefully noted that the procedure for joint sitting, as

> s prescribed by Art. 108, is confined to Bills for
g::::ot be m ordinary legislation and does not extend to a Bill for
to, for passing amendment of the Constitution, which is governed l:ﬁ
Constitution Art. 368(2), and must, therefore, be passed by ea
Amending Bill. House, separately, by the special majority laid down.
That is why the 43rd Amendment Bill, introduced in
the Lok Sabha in April 1977, could not overcome the apprehended
resistance in the Rajya Sabha, by resorting to a joint sitting, as carelessly
suggested in some newspaper articles. The 45th Amendment Bill suffered
mutilation in the Rajya Sabha, for the same reason.

At the beginning of every financial year, the President shall, in respect
Flaancisl of the financial year, cause to be laid before both the
legislation in Houses of Parliament a statement of the estimated
Parliament. receipts and expenditure of the Government of India

for that year. This is known as the “annual financial
statement” (i.e., the ‘Budget’) [Art. 112]. It also states the ways and means of
meeting the estimated expenditure.

In conformity with the usual Parliamentary practice in the United
Kingdom, the Budget not only gives the estimates for the ensuing year but
offers an opportunity to the Government to review and explain its financial

| and economic policy and programme to the
i 01::’3 %“'t:‘“’" Legislature to discuss and criticise it. The Annual
bt Financial Statement in our Parliament thus contains,
apart from the estimates of expenditure, the ways and means to raise the
revenue,—

(a) An analysis of the actual receipts and expenditures of the closing
year, and the causes of any surplus or deficit in relation to such year;

(b) An explanation of the economic policy and spending programme
of the Government in the coming year and the prospects of revenue.

The estimates of expenditure embodied in the annual financial state-
Votable and ment shall show separately—(a) the sums required to
non-votable meet expenditure described by this Constitution as
Expenditure. expenditure charged upon the Consolidated Fund of

India; and (b) the sums required to meet other
expenditure proposed to be made from the Consolidated Fund of India.

(a) So much of the estimates as relates to expenditure charged upon the
Consolidated Fund of India shall not be submitted to the vote of Parliament
but each House is competent to discuss any of these estimates.

(b) So much of the estimates as relates to other expenditure shall be
submitted in the form of demands for grants to the House of the People, and
that House shall have power to assent, or to refuse to assent, to any demand,
or to assent to any demand subject to a reduction of the amount specified
therein. No demand for a grant shall however be made except on the
recommendation of the President [Art. 113].
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In practice, the presentation of the Annual Financial Statement is
followed by a general discussion in both the Houses of Parliament. The
estimates of expenditure, other than those which are charged, are then placed
before the House of the People in the form of ‘demands for grants’.

No money can be withdrawn from the Consolidated Fund except
under an Appropriation Act, passed as follows:

As soon as may be after the demands for grants have been voted by
the House of the People, there shall be introduced a Bill to provide for the
appropriation out of the Consolidated Fund of India of all moneys required

o meet—

(2 the grants so made by the House of the People; and (b) the
expenditure charged on the Consolidated Fund of India.

This Bill will then be passed as a Money Bill, subject to this condition
that no amendment shall be proposed to any such Bill in either House of
Parliament which will have the effect of va.?'ing the amount or altering the
destination of any grant so made or of varying the amount of any

expenditure charged on the Consolidated Fund [Art. 114].

The following expenditure shall be expenditure charged on the
Consolidated Fund of India [Art. 112(3)]—

(a) the emoluments and allowances of the President and other expendi-
ture relating to his office; (b) the salaries and allow-

Expenditure ances of the Chairman and the Deputy Chairman of

c°m‘i{’d.¢23 put:l; the Council of States and the Speaker and the Deputy
of India. Speaker of the House of the People; (c) debt charges

for which the Government of India is liable; (d) (i} the
salaries, allowances and pensions payable to or in respect of Judges of the
Supreme Court; (i) the pensions payable to or in respect of Judges of the
Federal Court; (iii) the pensions payable to or in respect of Judges of any
High Court; (e) the salary, allowances and pension payable to or in respect
of the Comptroller and Auditor-General of India; (f) any sums required to
satisfy any judgment, decree or award of any court or arbitral tribunal; (g)
any other expenditure declared by this Constitution or by Parliament by law
to be so charged.

As has been already explained, financial business in Parliament starts
with the presenting of the Annual Financial Statement. This Statement is
Niitntion arts Caused to be laid by the President before both Houses

layed by the two Of Parliament [Art.” 112]. After the Annual Financial
s in Statement is presented, there is a general discussion of
financial the Statement as a whole in either House. This
legislation. discussion is to be a general discussion relating to a
policy involving a review and criticism of the administration and a valuation
of the grievances of the people. No motion is moved at this stage nor is the
Budget submitted to vote.

(b) The Council of States shall have no further business with the Annual
Financial Statement beyond the above general discussion. The voting of the
grants, that is, of the demands for expenditure made by Government, is an
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exclusive business of the House of the People. In the House of the People,
after the general discussion is over, estimates are submitted in the form of
demands for grants on the particular heads and it is followed by a vote of
the House on each of the heads [4rt. 113(2)].

(c) After the grants are voted by the House of the People, the grants so
made by the House of the People as well as the expenditure charged on the
Consolidated Fund of India are incorporated in an Appropriation Bill. It
provides the legal authority for the withdrawal of these sums from the
Consolidated Fund of India.

Similarly, the taxing proposals of the budget are embodied in another
Bill known as the Annual Finance Bill.

Both these Bills being Money Bills, the special procedure relating to
Money Bills shall have to be followed. It means that they can be introduced
only in the House of the People and after each Bill is passed by the House of
the People, it shall be transmitted to the Council of States which shall have
the power only to make recommendations to the House of the People within a
period of 14 days but no power of amending or rejecting the Bill. It shall lie
at the hands of the House of the People to accept or reject the recommen-
dations of the Council of States. In either case, the Bill will be deemed to be
passed as soon as the House of the People decides whether it would accept
or reject any of the recommendations of the Council of States and thereafter
the Bill becomes law on receiving the assent of the President.

The financial system consists of two branches—revenue and
expenditure.

(i) As regards revenue, it is expressly laid down by our Constitution

: [Art. 265] that no tax shall be levied or collected
f:‘it:o';‘“;'v; the ©xcept by authority of law. The result is that the
Financial System,  LXecutive cannot impose any tax without legislative

sanction. If any tax is imFosed without legislative

authority, the aggrieved person can obtain his relief from the courts of law.

(i) As regards expenditure, the pivot of parliamentary control is the
Consolidated Fund of India. This is the reservoir into which all the revenues
received by the Government of India as well as all loans raised by it are
paid and the Constitution provides that no moneys shall be appropriated out
of the Consolidated Fund of India except in accordance with law
[Art. 266(3)]. This law means an Act of Appropriation passed in conformity
with Art. 114, Whether the expenditure is cﬁa.rged on the Consolidated
Fund of India or it is an amount voted by the House of the People, no
money can be issued out of the Consolidated Fund of India unless the
expenditure is authorised by an Appropriation Act [4rt. 114(3)]. It follows,
accordingly, that the executive cannot spend the public revenue without
parliamentary sanction.

While an Act of Appropriation ensures that there cannot be any
expenditure of the public revenues without the sanction of Parliament,
Parliament’s control over the expenditure cannot be complete unless it is
able to ensure economy in the volume of expenditure. On this point,
however, a reconciliation has to be made between two conflicting principles,
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namely, the need for parliamentary control and the responsibility of the
Government in power for the administration and its policies.

The Government has the sole initiative in formulating its policies and

in presenting its demands for carrying out those

S;‘:;':i““ on Esti- 1 licies. Parliament can hardly refuse sugch demands

or make drastic cuts in such demands without

reflecting on the policy and responsibility of the Government in power. Nor

is it expedient to suggest economies in different items of the expenditure

Elroposed by the Government when the demands are presented to the

ouse for its vote, in view of the shortage of time at its disposal. The

scrutiny of the expenditure proposed by the Government is, therefore, made

l():)(" the House in the informal atmosphere of a Committee, known as the

mmittee on Estimates. After the Annual Financial Statement is presented

before the House of the People, this Committee of the House, annually
constituted, examines the estimates, in order to:

(a) report to the House what economies, improvements, in
organisation, efficiency or administrative reform, consistent with the policy
underlying the estimates, may be effected;

(b) suggest alternative policies in order to bring efficiency and
economy in administration;

(¢) examine whether the money is well laid out within the limits of the
policy implied in the estimates;

(d) suggest the form in which estimates are to be presented to
Parliament.

Though the report of the Estimates Committee is not debated in the
House, the fact that it carries on its examination throughout the year and
places its views before the members of the House as a whole exerts a
salutary influence in checking Governmental extravagance in making
demands in the coming year, and in moulding its policies without friction in
the House.

The third factor to be considered is the system of parliamentary control
to ensure that the expenditure sanctioned by Parliament has actually been
ent in terms of the law of Parliament, that is, the ::Ypr?ﬁﬁation Act or
?cts. The office of the Comptroller and Auditor-General is the fundamental
agency which helps Parliament in this work. The Comptroller and Auditor-
General is the guardian of the public purse and it is his function to see that
not a paisa is spent without the authority of Parliament. It is the business of
the Comptroller and Auditor-General to audit the accounts of the Union and
to satisfy himself that the expenditure incurred has been sanctioned by
Parliament and that it has taken place in conformity with the rules
sanctioned by Parliament. The Comptroller and Auditor-General then
submits his report of audit relating to the accounts of the Union to the
President who has to lay it before each House of Parliament.

After the report of the Comptroller and Auditor-General is laid before

c e the Parliament, it is examined by the Public Accounts
B tie Acoounts. | Comimiitee. Though this is.a Committee of the House
of the People (having 15 members from that House),
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by an agreement between the two Houses, seven members of the Council of
States are also associated with this Committee, in order to strengthen it. The
Chairman of the Committee is generally a member of the Lok Sabha who is
not a member of the ruling party.

In scrutinising the Appropriation Accounts of the Government of India
and the report of the Comptroller and Auditor-General thereon it shall be
the duty of the Committee on Public Accounts to satisfy itself—

aa) that the moneys shown in the accounts as having been disbursed
were legally available for and applicable to the service or purpose to which
they have applied or charged;

" (b) that the expenditure conforms to the authority which governs it;
an

(c) that every re-a%propriation has been made in accordance with the
provisions made in this behalf under rules framed by competent authority.

This Committee, in short, scrutinises the report of the Comptroller and
Auditor-General in details and then submits its report to the House of the
People so that the irregularities noticed by it may be discussed by
Parliament and effective steps taken.

All moneys received by or on behalf of the Government of India will
be credited to either of two funds—the Consolidated Fund of India, or the
‘public account’ of India. Thus,

(a) Subject to the assignment of certain taxes to the States, all revenues

§ Fund received by the Government of India, all loans raised

oC;) m‘f‘ted t&y the Government and all moneys received by that

overnment in repayment of loans shall form one

consolidated fund to be called “the Consolidated Fund of India”
[Art. 266(1)].

(b) All other public moneys received by or on behalf of the
Public Account of Government of India shall be credited to the Public
India. Account of India [Art. 266(2)], e.g., moneys received

by an officer or Court in connection with affairs of the
Union [Art. 284].

No money out of the Consolidated Fund of India (or of a State) shall
be appropriated except in accordance with a law of Appropriation. The
procecfure for the passing of an Appropriation Act has been already noted.

(c) Art. 267 of the Constitution empowers Parliament and the Legisla-

. ture of a State to create a ‘Contingency Fund' for
Sg:ﬁfm i India or for a State, as the case may be. The
‘Contingency Fund' for India has been constituted by

the Contingency Fund of India Act, 1950. The Fund will be at the disposal
of the executive to enable advances to be made, from time to time, for the
purpose of meeting unforeseen exgendt’ture, pending authorisation of such
expenditure by the Legislature by supplementary, additional or excess
ts. The amount of the Fund is subject to be regulated by the appropriate

gislature.
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The custody of the Consolidated Fund of India and the Contingency
Fund of India, the payment of moneys into such Funds, withdrawal of
moneys therefrom, custody of public moneys other than those credited to
such Funds, their payment into the public accounts of India and the
withdrawal of moneys from such account and all other matters connected
with or ancillary to matters aforesaid shall be regulated by law by
Parliament, and, until lg‘x;:;vision in that behalf is so made shall be regulated
by rules made by the President [Art. 283].

Though our Council of States does not occupy as important a place in
S casittationsl the constitutional system as the American Senate, its
tion of the position is not so inferior as that of the House of Lords
uncil of States as it stands to-day. Barring the specific provisions with
as compared with respect to which the lower House has special functions,
:‘;‘&:;e‘:“len°“” ¢g., with respect to money Bills (see below), the
i Constitution proceeds on a theory of equality of status

of the two Houses.

This echuality of status was explained by the Prime Minister Pandit
Nehru himself,'* in these words—

“Under our Constitution Parliament consists of two Houses, each functioning in the
allotted sphere laid down in the Constitution. We derive authority from that Consti-
tution. Sometimes we refer back to the practice and conventions prevailing in the
Houses of Parliament of the United Kingdom and even refer erroneously to an
Upper House and a Lower House. 1 do not think that is correct. Nor is it helpful
always to refer back to the procedure of the British Parliament which has grown up
in the course of several hundred years and as a result of conflicts ori ally with the
authority of the King and later between the Commons and the Lords. We have no
such history behind us, though in making our Constitution we have profited by the
experience of others.

Our guide must, therefore, be our own Constitution which has clearly specified
the functions of the Council of States and the House of the People. To call either of
these Houses an Upper House or a Lower House is not correct. Each House has
full authority to regulate its own procedure within the limits of the Constitution.
Neither House by itself, constitutes Parliament. It is the two Houses together that
are the Parliament of India ..That Constitution treats the two Houses equally,
except in certain financial matters which are to be the sole purview of the House of
the People. In regard to what these are, the Speaker is the l{:\al authority.”

The Constitution also makes no distinction between the two Houses in
the matter of selection of Ministers. In fact, during all these years, there have
been several Cabinet Ministers from amongst the members of the Council of
States, such as the Ministers for Home Affairs, Law, Railway and Transport,
Production, Works, Housing and Supply, etc. But the responsibility of such
member, as Minister, is to the House of the People [Art. 75(3)].

The exceptional provisions which im&ose limitations upon the powers

of the Council of States, as compared with

(l{l.kA Money Bill shall not be introduced in the Council. Even a Bill
having like financial provisions cannot be introduced in the Council.

e House of the People are:

(2) The Council has no power to reject or amend a Money Bill. The
only power it has with respect to Money Bills is to suggest ‘recommen-
dations’ which may or may not be accepted by the House o the People, and
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the Bill shall be deemed to have been passed by both Houses of Parliament,
without the concurrence of the Council, if the Council does not return the
Bill within 14 days of its receipt or makes recommendations which are not
accepted by the éouse.

(3) The Speaker of the House has got the sole and final power deciding
whether a Bill is a Money Bill.

(4) Though the Council has the power to discuss, it has no power to
vote money for the public expenditure and demands for grants are not
submitted for the vote of the Council.

(5) The Council of Ministers is responsible to the House of the People
and not to the Council [Art. 75(3)).

(6) Apart from this, the Council suffers, by reason of its numerical
minority, in case a joint session is summoned by the President to resolve a
deadlock between the two Houses [472. 108(4))].

On the other hand, the Council of States has certain special powers
which the other House does not possess and this certainly adds to the
prestige of the Council:

a) Art. 249 provides for tempo Union legislation with res to a
matxei 1)11 the State Fjst, if it is necasgyl?nrytl'le mﬁonﬂat:rest, but in this matter
a special role has been assigned by the Constitution to the Council. Parliament
can assume such legislative power with respect to a State subject only if the
Council of States declares, by a resolution supported by not less than two-thirds
of its members present and voting, that it is necessary or expedient in the
national interest tEat Parliament should make laws for the whole or any part of
the territory of India with respect to that matter while the resolution remains
in force.

éb) Similarl{, under Art. 312 of the Constitution, Parliament is empo-
wered to make laws providing for the creation of one or more AllIndia
Services common to '.Ee Union and the States, if the Council of States has
declared by a resolution supported by not less than two-thirds of the
members present and voting Lﬁat it is necessary or expedient in the national
interest so to do. L

In both the above matters, the Constitution assiﬁns a special position to

the Council because of its federal character and of the fact that a resolution

gassed by two-thirds of its members would virtually signify the consent of the
tates.

Notwithstanding these special functions and the theo?lr of equality
propounded by Pandit Nehru, it is not possible for the Council of States, by
reason of its very composition, to attain a status of equality with the House of
the People. Even though there is no provision in the Constitution,
corresponding to Art. 169 relating to the upper Chamber in the States, for
the abolition of the upper Chamber in Parliament, there has been, since the
inauguration of the Constitution, a feeling in the House of the People that
the Council serves no useful purpose and is nothing but a ‘device to flout
the voice of the People’,'* which led even to the motion of a Private
Member’s Resolution for the abolition of the Council. It was stayed for the
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time being only at the intervention of the then Prime Minister Pandit Nehru
on the ground that the working of the Council was yet too short to adjudge
its usefulness.'*

(c) The most extreme instance of its importance, during its career, has
recently been shown by the Council of States in the matter of constitutional
amendment. Under Art. 368(2), a Bill for the amendment of the
Constitution, in order to be law, must be passed in each House of Parliament
bgethe specified special majoriz, and the device of joint sitting under Art.
108 is not available to remove the opposition by the Rajya Sabha in respect
of a Bill for amendment of the Constitution. V\Au‘le the Janata Party had an
overwhelming majority in the Lok Sabha, the Congres [(O) and (I) together}
had an imposini;‘najoﬁ in the Rajya Sabha so that there was no chance o
the 43rd Amendment Bill, 1977, being passed by a two-thirds majority in the
Rajya Sabha, as its composition existed in A ril, 1977. The progress of the
43rd Amendment Bill had, therefore, to be ﬁalted after its introduction in
the Lok Sabha, since the Congress Party declared its intention to oppose the
consideration of this Bill. The opposition of the two Congress Parties also
truncated the 45th Constitution Amendment Bill, while in the Rajya Sabha.

The Constitution (64th Amendment) Bill, 1989 and the Constitution

S?Sth Amendment) Bill, 1989 could not secure the re%gisite majority in the
aé‘ya Sabha and hence could not be passed (13-10-1989), even though they
earlier been duly passed by the Lok Sabha.
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CHAPTER 13
THE STATE EXECUTIVE

1. The General Structure.

As stated at the outset, our Constitution provides for a federal
Government, having separate systems of administration for the Union and its
Units, namely, the States. The Constitution contains provisions for the
governance of both. It lays down a uniform structure for the State
Government, in Part VI of the Constitution, which is applicable to all the
States, save the State of Jammu & Kashmir which has a separate Constitution
for its State Government, for reasons which will be explained in Chap. 15.

Broadly speaking the pattern of Government in the States is the same
as that for the Union, namely, a parliamentary system,—the executive head
being a constitutional ruler who is to act according to the advice ‘of Ministers
responsible to the State Legislature (or its popular House, where there are
two Houses),—except in matters in respect of which the Governor of a State
is empowered by the Constitution to act ‘in his discretion” [Ar. 163(1)].

2. The Governor.

At the head of the executive power of a State is the Governor just as
the President stands at the head of the executive
power of the Union. The executive power of the State
is vested in the Governor and all executive aé:;uan of the State has to be
taken in the name of the Governor. Normally, there shall be a Governor for
each State, but an amendment of 1956 makes it possible to appoint the same
person as the Governor for the two or more States [Are. 153).

The Governor of a State is not elected but is appointed by the
Bt it President and holds his office at the pleasure of the
g \PPo of Office of President. Any citizen of India who has completed 35
Governor. years of age is eligible for the office, but he must not
hold any other office of profit, nor be a member of the
Legislature of the Union or of any State [4rt. 158]. There is no bar to the
selection of a Governor from amongst members of a Legislature but if a
Member of a Legislature is appointed Governor, he ceases to be a Member
immediately upon such appointment.

Governor.

The normal term of a Governor’s office shall be five years, but it may
be terminated earlier, by—

(i) Dismissal by the President, at whose ‘pleasure’ he holds the office
[Art. 156(1)]; (ii) Resignation [Art. 156(2)].

[237]
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The grounds upon which a Governor may be removed by the
President are not laid down in the Constitution, but it is obvious that this
power will be sparingly used to meet with cases of gross delinquency, such
as bribery, corruption, treason, and the like or violation of the Constitution.'

;I'here is no bar to a person being appointed Governor more than
once.

The original plan in the Draft Constitution was to have elected Gover-

Why an appointeq 0TS But in the Constituent Assembly, it was replaced

G SER by the method of appointment by the President, upon
the following arguments®:

(a) It would save the country from the evil consequences of still another
election, run on personal issues. To sink every province into the vortex of an
election with millions of primary voters but with no E)ossible issue other than
personal, would be highly detrimental to the country’s progress.

) If the Governor were to be elected by direct vote, then he might
consider himself to be superior to the Chiel Minister, who was merely
returned from a single constituency, and this might lead to frequent friciion
between the Governor and the Chief Minister.

But under the Parliamentary system of Government prescribed by the
Constitution, the Governor was to be constitutional head of the State,—the
real executive power being vested in the Ministry responsible to the
Legislature.

“When the whole of the executive power is vested in the Council of Ministers, if

there is another person who believes that he has got the backing of the province

behind him, and, therefore, at his discretion he can come forward and intervene in
the governance of the province, it would really amount to a surrender of
democracy.”

écLeThe expenses involved and the elaborate machinery of election
woul out of proportion to the powers vested in this Governor who was
to act as a mere constitutional head.

(g} A Govemnor elected by adult franchise to be at the top of the
Kzlxix:isc life in the State would soon prefer to be the Chief Minister or a

ter with effective powers. The party in power during the election would
naturally put up for Governorship a person who was not as outstanding as
the future Chief Minister with the result that the State would not be able to
get the best man of the party. All the process of election would have to be
gone through only to get a second rate man of the party elected as
Governor. Being subsidiary in importance to the Chief Minister, he would
be the nominee of the Chief Minister of the State, which was not a desirable
thing.

(e) Through the procedure of appointment by the President, the Union
Government would be able to maintain intact its control over the States.

(f) The method of election would encourage separatist tendencies. The
Governor would then be the nominee of the Government of that particular
province to stand for the Governorship. The stability and unity of the
Governmental machinery of the country as a whole could be achieved only
by adopting the system of nomination.
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“He should be a more detached figure acceptable to the province, otherwise he
could not function, and yet ma{' not be a part of the party machine of the province.
On the whole it would probably be desirable to have people from outside, eminent
in something, education or other fields of life who would naturally co-operate fully
with the Government in carrying out the policy of the Government and yet
represent before the public something above politics.®

The arguments which were advanced, in the Constituent Assembly,
against nomination are also worthy of consideration:

(i) A nominated Governor would not be able to work for the welfare of
a State because he would be a foreigner to that State and would not be able
to understand its special needs.

(i) There was a chance of friction between the Governor and the Chief
Minister of the State no less under the system of nomination, if the Premier
of the State did not belong to the same party as the nominated Governor.*

(iii) The argument that the system of election would not be compatible
with the Parliamentary or Cabinet system of Government is not stron
enough in view of the fact that even at the Centre there is an electe
President to be advised by a Council of Ministers. Of course, the election of
the President is not direct but indirect.

(iv) An appointed Governor under the instruction of the Centre might
like to run the administration in a certain way contrary to the wishes of the
Cabinet. In this tussle, the Cabinet would prevail and the President-appoint-
ed Governor would have to be recalled. '%he system of election, therefore,

was far more compatible with good, better and efficient Government plus

the right of self-Government.

(v) The method of appointment of the head of the State executive by
the federal executive is repugnant to the strict federal system as it obtains in
the U.S.A. and Australia. S5

In actual working, it may be said that in States where one party has a
clear majority, the part played by the Governor has been that of a constitu-
tional and impartial head, but in those States where there are multiple
parties with an uncertain command over the Legislature, the Governor has

acted as a mere agent of the Centre in various matters,
s“‘“’ of ‘Pl;"h‘“d such as inviting a person to form a Ministry, because
pehaagg he belonged to the ruling pa.ng at the Centre, even
though he had no clear following (as in the case of Sri Rajaﬁfpalachaﬂ in
Madras, after the General election in 1952) or bringing about the removal of
a Ministry having the confidence of the Legi lature, by means of a report
under Art. 356(as ha pened in Kerala in 1959, in the case of the Communist
Ministry headed by 5ri Namboodiripad). Nevertheless, there is one as(rect in
which the system of appointing an outsider by the Centre has proved to be
beneficial, and that is the prevention of disruptive and separatist forces from
impairing the national uni and strength as might otherwise have been
possible without the know edge of the Centre, under a locally elected
Governor.

It is from this standpoint alone that one can tolerate the patently
undemocratic instances of appointing a retiring or a retired member ot the
Indian Civil Service or the Indian Administrative Service (who is obviously
_ a veteran bureaucrat) or of the Armed Forces as a Govemor.
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A Governor gets a monthly emolument of Rs. 36,0005, together with
Conditions of the use of an official residence free of rent and also
Governor’s office. such allowances and privileges as are specified in the

Governor’s (Emoluments, Allowances and Privileges
Act, 1982 as amended in 1998 &\;v.e.f. 1-1-1996). The emolument an
allowances of a Governor shall not be diminished during his term of office
[Art. 158(3)-(4)].

Powers of the
Governor.

The Governor has no diplomatic or military
owers like the President, but he possesses executive,
egislative and judicial powers analogous to those of
the President.

1. Executive. A&art from the power to appoint his Council of Ministers,
the Governor has the power to appoint atﬂe Advocate-General and the
Members of the State Public Service Commission. The Ministers as well as
Advocate-General hold office during the pleasure of the Governor, but the
Members of the State Public Service Commission cannot be removed by
him, they can be removed only by the President on the report of the
Supreme Court on reference made by the President and, in some cases, on
the happening of certain disqualifications [4rt. 317).

The Governor has no power to appoint Judges of the State High Court
but he is entitled to be consulted by the President in the matter [Art. 217(1)).

Like the President, the Governor has the power to nominate members
of the Anglo-Indian community to the Legislative Assembly of his State, if he
is satisfied that they are not adequately represented in the Assembly; but
while the President’s corresponding power with regard to the House of the
People is limited to a maximum of two members, in the case of the
Governor the limit is one member only, since the Constitution (23rd
Amendment) Act, 1969 [4rt. 333].

As regards the upper Chamber of the State Legislature (in States where
the Legislature is bi-cameral), namely, the Legislative Council, the Governor
has a power of nomination of members corresponding to the power of the
President in relation to the Council of States, and the power is similarly
exercisable in respect of “persons having special knowledge or practical
experience in respect of matters such as literature, science, art, co-operative
movement and social service” (sArt. 171(5)]. It is to be noted that ‘co-
operative movement’ is not included in the corresponding list relating to the

ouncil of States. The Governor can so nominate 16 part of the total
members of the Legislative Council.

1. Legislative. As regards legislative powers, the Governor is a part of
the State Legislature [Art. 164] just as the President is a part of Parliament.
Again, he has a right of addressing and sending messages, and summoning,

roroguing and dissolving, in relation to the gtate Legislature, just as the
gresident has in relation to Parliament.” He also possesses a similar power of
causing to be laid before the State Legislature the annual financial statement
Art. 202] and of making demands for grants and recommending ‘Money
ills’ [Art. 207].

His powers of ‘veto’ over State legislation and of making Ordinances
are dealt with separately. (See Chap. 14 “Governor’s power of veto” and
“Ordinance-making power of Governor”.)
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ML Judicial. The Governor has the power to sra.nt pardons, reprieves,
respites, or remission of punishments or to suspend, remit or commute the
sentence of any person convicted of any offence against any law relating to a
matter to which executive power of the State extends [Art. 161]. He is also
consulted by the President in the appointment of the Chief Justice and the
Judges of the High Court of the State.

IV. Emergency Power. The Governor has no emergency owers’ to
meet the situation arising from external aggression or armed rebellion as the
President has [4rt. 352(I)], but he has the power to make a report to the
President whenever he is satisfied that a situation has arisen in which
Government of the State cannot be carried on in accordance with the
provisions of the Constitution [Art. 356], thereby inviting the President to
sssume to himself the functions of the Government of the State or any of
them. [This is popularly known as ‘President’s Rule’.]

3. The Council of Ministers.

As has already been stated, the Governor is a constitutional head of the
State executive, and has, therefore (subject to his discretionary functions
noted below), to act on the advice of a uncil of Ministers [4ri. 163]. The
provisions relating to the Council of Ministers of the Governor are,
therefore, subject to exceptions to be stated presently, similar to those
relating to the Council of ters of the President.

At the head of a State Council of Ministers is the Chief Minister
¢ correéﬁmding to the Prime Minister of the Union).
of The Chief Minister is appointed by the Governor,®
Ministers. while the other Ministers are appointed by the
Governor on the advice of the Chief Minister. The
Council of Ministers shall be collectively responsible to the Legislative
Assembly of the State and individually responsible to the Governor. The
Ministers are jointly and severally responsible to the Legislature. He/They
is/are publicly accountable for the acts or conducts in the performance of
duties? Any person!¢ may be appointed a Minister (provi ed he has the
confidence of the Legislative Assemgg'), but he ceases to be a Minister if he
is not or does not remain, for a period of six consecutive months, a member
of the State Legislature. The salaries and allowances of Ministers are
governed by laws made by the State Legislature [Art. 164].

It may be said that, in general, the relation between the Governor and
his ministers is similar to that between the President
szlxi&l:hé:n:; anhc:l his mi&ifters, with (tlhxs important diﬂ”erglce that
g while - the Constitution does not empower the Presi-
and his Ministers. 4., {; exercise any function ‘in lﬁ: discretion’, it
authorises the Governor to exercise some functions ‘on his discretion’. In
this respect, the principle of Cabinet responsibility in the States differs from
that in the Union.
Article 163(1) says—
“There shall be a Council of Ministers.... to aid and advise the Governor in the
exercise of his functions, except in so far as he is by or under this Constitution
required to exercise his functions or any of them in his discretion.”
It is because of this discretionary jurisdiction of the Governor that no
amendment was made by the 42nd Amendment Act in Art. 163(1) as in
Art. 74(1), which we have noticed in Chap. 11.

Appointment
Council
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In the exercise of the functions which the Governor is empowered to
exercise in his discretion, he will not be required to act according to the
advice of his ministers or even to seek such advice. Again, if any question
arises whether any matter is or is not a matter as regards which the
Governor is required by the Constitution to act in his discretion, the decision
of the Governor shall be final, and the validity of anything done by the
Governor shall not be called into question on the ground that he ought or
ought not to have acted in his discretion [Art. 163(2)].

A. The functions which are specially required by the Constitution to be
exercised by the Governor in his discretion are—

! g) Para 9(2) of the 6th Sch. which provides that
?i'“t‘im°m ¢ the Governor of Assam shall, in his discretion,
Covernae °% determine the amount payable by the State of Assam

to the District Council, as royalty accruing from
licences for minerals.!!

(b) Art. 239(2(}1 [added by the Constitution (7th Amendment) Act, 1956)
which authorises the President to appoint the Governor of a State as the
administrator of an adjoining Union Territory and provides that where a
Governor is so appointed, he shall exercise his functions as such
administrator ‘independently of his Council of Ministers’,

B. Besides the above functions to be exercised by the Governor ‘in his

discretion’, there are certain functions under the

lsllt’:’d"l Responsibi- ;mended Constitution which are to be exercised b

s the Governor ‘on his special responsibility’,—whi

practically means the same thing as ‘in his discretion’, because though in

cases of special responsibility, he is to consult his Council of Ministers, the

final decision shall be ‘in individual judgment’, which no court can
question. Such functions are—

; (i) Under Art. 371(2), as amended,'? the President may direct that the
Governor of Maharashtra or Gujarat shall have a special responsibility for
taking steps for the development of certain areas in the State, such as
Vidarbha, Saurashtra.

ii) The Governor of Nagaland shall, under Art. 371A(l)§b) (introduced
in 1962), have similar responsibility with respect to law and order in that
State so long as internal disturbances caused by the hostile Nagas in that
State continue.

(iii) Similarly, Art. 371C(1), as inserted in 1971, empowers the President
to direct that the Governor of Manipur shall have special responsibility to
secure the proper functioning of the Committee of the Legislative Assembly
of the State consisting of the members elected from the Areas of that
State.

(iv) Art. 371F(g), inserted by the Constitution (36th Amendment) Act,
1975, similarly, imposes a special responsibility upon the Governor of
Sikkim “for peace and for an equitable arrangement for ensuring the social
and economic advancement of different sections of the population of
Sikkim”.

In the discharge of such special responsibility, the Governor has to act
according to the directions issued by the President from time to time, and
subject thereto, he is to act ‘in his discretion’,
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C. In view of the resgnsibility of the Governor to the President and of
e arathn. i pric. the fact that the Governor’s decision as to whether he
tice, in  certain Should act in his discretion in any articular matter is
matters. final [Art. 163(2)], it would be possible for a Governor

to act without ministerial advice in certain other
matters, according to the circumstances, even tho they are not speci-
fically mentioned in the Constitution as discretionary functions.!?

(i) As an instance to the point may be mentioned the making of a
report to the President under Art. 356, that a situation has arisen in which
the Government of State cannot be carried on in accordance with the provi-
sions of the Constitution. Such a report may possibly be made against a
Ministry in power,—for instance, if it attempts to misuse its powers to sub-
vert the Constitution. It is obvious that in such a case the report cannot be
made according to ministerial advice. No such advice, again, will be availa-
ble where one ﬁdtnjstry has resigned and another alternative Ministry cannot
be formed. The making of a report under Art. 356, thus, must be regarded
as a function to be exercisetf by the Governor in the exercise of his
discretion.

Obyviously, the Governor is also the medium through whom the Union
keeps itself informed as to whether the State is complying with the Directives
issued by the Union from time to time.

(ii) Further, after such a Proclamation as to failure of the Constitution
machinery in the State is made by the President, the Governor acts as the

ent of the President as re those functions of the State Government
which have been assumed by the President under the Proclamation
[Art. 356(1)(a)).

gii) In some other matters, such as the reservation of a Bill for
consideration of the President [Art. 200], the Governor may not always be in
agreement with his Council of Ministers, particularly when the Governor
happens to belong to a party other than that of the Ministry. In such cases,
the Governor may, in particular situations, be justified in acting without
ministerial advice, if he considers that the Bill in question would affect the
powers of the Union or contravene any of the provisions of the Constitution
even though his Ministry may be of a different opinion.'+'3

It is obvious that as regards matters on which the Governor is

. empowered to act in his discretion or on his ‘special
?v::i‘tll::‘G:»:::nt;:l responsibility’, the Governor will be under the
*  complete control of the President.

As regards other matters, however, though the President will have a
personal control over the Governor through his power of appointment and
removal,'® it does not seem that the President will be entitled to exercise any
effective control over the State Government against the wishes of a Chief
Minister who exﬂoys the confidence of the State Legislature, though, of
course, the President may keep himself informed of the affairs in the State
through the reports of the Governor, which may even lead to the removal of
the Ministry, under Art. 356, as stated above. .

A sharp controversy has of late arisen upon the
x‘:;:::u?o“m:; question whether a Governor has the power to dismiss
dismiss a Chief a Council of Ministers, headed by the Chief Minister,
Minister. on the assumption that the Chief Minister and his
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Cabinet have lost their majority in the popular House of the Legislature. The
controversy has been particularly intriguing inasmuch as two Governors
acted in contrary directions under similar circumstances. In West Bengal, in
1967, Governor Dharma Vira, being of the view that the United Front
Ministry, led be Ajoy Mukherjee, had lost majority in the Legislative
Assembly, owing to defections from that Party, asked the Chief Minister to
call a meeting of Assembly at a short notice, and, on the latter’s refusal to do
so, dismissed the Chief Minister with his Ministry. On the other hand, in
Uttar Pradesh in 1970, Governor Gopala Reddy dismissed Chief Minister
Charan Singh, on a similar assumption, without even waiting for the verdict
of the Assembly which was scheduled to meet only a few days later. Quite a
novel thing happened in Uttar Pradesh in 1998 when the Governor Romesh
Bhandari, being of the view that the Chief Minister Kalyan Singh Ministry
had lost majority in the Assembly, dismissed him without affording him
opportunity to prove his majority on the floor of the House and apgointed
Shri Jagdambika Pal as the Chief Minister which was challenged by Shri
Kalyan Singh before the High Court which by an interim order put Shri
Kalyan Singh agaln in position as the Chief Minister. This order was
challenged by Shri Jagdambika Pal before the Supreme Court which
directed a “composite floor test” to be held between the contending parties
which resulted in Shri Kalyan Singh securing majority. Accordingly, the
impugned interim order of the High Court was made absolute.!”

Before answering the question with reference o the preceding
instances, it should be noted ?.hat the Cabinet system of Government has
been adopted in our Constitution from the United Kingdom and some of the
salient conventions underlying the British system have been codified in our
Constitution. In the absence of anything to the contrary in the context,
therefore, it must be concluded that the position under our Constitution is
the same as in the United Kingdom.

In England, the Ministers being legally the servants of the Crown, at
law the Crown has the power to dismiss each Minister, individually or
collectively. But upon the growth of the Parliamentary system, it has been
established that the Ministers, collective;y, hold their office so long as they
command a majority in the House of Commons. This is known as the
‘collective responsibility’ of Ministers. The legal responsibility of the :
Ministers, as a collective body, to the Crown has thus been replaced by the
political responsibilideof the Ministry to Parliament, and the Crown’s power
to dismiss a Prime Minister of his Cabinet has become obsolete,—the last
instance being 1783.'® The Crown retains, however, his power to dismiss a 1
Minister individually and, in practice, this power is exercised by the Crown
on the advice of the Prime Minister himself, when he seeks to weed out an
undesirable colleague.
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Be that as it may, the above two propositions as they exist today in 3
England have been codified in Cls. (1) and (2) of Art. 164 of our 4
Constitution as follows :

“(1) ... and the Ministers shall hold office at the pleasure of the Governor;

(2) The Council of Ministers shall be collectively responsible to the Legislative
Assembly of the State.” 3
4

In the above context, the legitimate conclusion that can be drawn is
that—
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(a) The Governor has the power to dismiss an individual Minister at
any time.

(b) He can dismiss a Council of Ministers or the Chief Minister (whose
; dismissal means a fall of the Council of Ministers), on/
Testing majori )
mppo.-gg, doritR.. lien the Legislative Assembly has expressed its w)ant o)l,'
confidence in the Council of Ministers, either by a
direct vote of no-confidence or censure or by defeating an important
measure or the like, and the Governor does not think fit to dissolve the
Assembly. The Governor cannot do so at his pleasure on his subjective
estimate of the strength of the Chief Minister in the Assembly at any point of
time, because it is for the Legislative Assembly to enforce the collective
responsibility of the Council of Ministers to itself, under Art. 164(2).

The above view of the Author has been upheld by the Supreme Court
in S.R. Bommai v. Union of India,'® (a 9Judge Bencﬁ) by observing that
wherever a doubt arises whether a Ministry has lost the confidence of the
House, the only way of testing is on the floor of the House.?® The assessment
of the strength of the Ministry is not a matter of private opinion of any
individual, be he the Governor or the President.?!

4., The Advocate-General

Each State shall have an Advocate-General for the State, an official
Advocate-General, corresponding to the Attorney-General of India, and
having similar functions for the State. He shall be

appointed by the Gavernor of the State and shall hold office during the
Eueasure of the Governor: Only a person who is qualified to be a Judge of a

gh Court can be appointed Advocate-General. He receives such
remuneration as the Governor may determine.

He shall have the right to speak and to take part in the proceedings of,
but no right to vote in, the Houses of the Legislature of the State [4rt. 177].
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CHAPTER 14
THE STATE LEGISLATURE

THOUGH a uniform pattern of government is prescribed for the
Bk ) Iboaaait States, in the matter of the composition of the Legis-
and Unicameral lature, the Constitution makes a distinction between
Legislatures. the bigger and the smaller States. While the Legis-

lature of every State shall include the Governor and,
in some of the States, it shall consist of two Houses, namely, the Legislative
Assembly and the Legislative Council, while in the rest, there shall be only

one House, ie., the Legislative Assembly [Art. 168].

Owing to changes introduced since the inauguration of the
Constitution, in accordance with the procedure laid down in Art. 169, the
States having two Houses,! in 2008, are Andhra Pradesh;? Bihar;
Maharashtra:® Karnataka and Uttar Pradesh® [Art. 168]. To these must be
added Jammu & Kashmir, which has adopted a bi-cameral Legislature, by
her.own State Constitution.

It follows that in the remaining States, * the Legislature is uni-cameral,
P il 3 kol that is, consisting of the Legislative Assembly only
e Second |Art- 168]. But the above list is not permanent in the
Chambers 1% sense that the Constitution provides for the abolition of
States. the Second Chamber (that is, the Legislative Council)
in a State where it exists as well as for the creation of
such a Chamber in a State where there is none at present, by a simple
procedure which does not involve an amendment of the Constitution. The
procedure prescribed is a resolution of the Legislative Assembly of the State
concerned passed by a special majority (that is, a majority of the total
membership of the Assembly not being less than two-thirds of the members
actually present and voting), followed by an Act of Parliament [Art. 169)].

This apparently extraordinary provision was made for the States (while
there was none corresponding to it for the Union Legislature) in order to
meet the criticism, at the time of the making of the Constitution, that some of
our States being of poorer resources, could il afford to have the
extravagance of two Chambers. This device was, accordingly, prescribed to
enable each State to have a Second Chamber or not according to its own
wishes. It is interesting to note that, taking advantage of this provision, the
State of Andhra Pradesh, in 1957, created a Legislative Council, leading to
the enactment of the Legislative Council Act, 1957, by Parliament. Through
the same process, it has been abolished in 1985.!

[ 247 |
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On the other hand, West Bengal and Punjab have abolished their
Second Chambers, pursuing the same procedure.*

The size® of thﬁe Lelgai:laﬁve Council shall vary with that of the

gislative  Assembly,—the membership of the

mm.e Council being not more than one-third of the

membership of the Legislative Assembly but not less

than 40. This provision has been adopted so that the Upper House (the
Council) may not get a predominance in the Legislature [4rt. 171(1)].

The system of composition of the Council as laid down in the
Constitution is not final. The final power of providing the composition of this
Chamber of the State Legislature is given to the Union Parliament [Art
171(2)]. But until Parliament legislates on the matter, the composition shall
be as given in the Constitution, which is as follows: It will be a partly
nominated and partly elected body,—the election being an indirect one and
in accordance with the principle of proportional representation by the singe
transferable vote. The memgers being drawn from various sources, the
Council shall have a variegated composition.

Broadly speaking, 5/6 of the total number of members of the Council
shall be indirectly elected and 1/6 will be nominated by the Governor.
Thus,—

(a) 1/3 of the total number of members of the Council shall be elected
by electorates consisting of members of local bodies, such as municipalities,
district boards.

1/12 shall be elected by electorates consisting of graduates of three
Y g ol gr
years’ standing residing in that State. \

(c) 1/12 shall be elected by electorates consisting of persons engag
for at least three years in teaching in educational institutions within the State,
not lower in standard than secondary schools.

(d) 1/3 shall be elected by members of the Lefislative Assembly from
amongst persons who are not members of the Assembly.
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(¢) The remainder shall be nominated by the Governor from persons
having knowledge or practical experience in respect of such matters as
literature, science, art, co-operative movement and social service (The courts
cannot question the bona fides or propriety of the Governor’s nomination in
any casg.

The Legislative Assembly of each State shall be composed of members
o chosen by direct election on the basis of adult suffrage
E:;ﬁ::‘is:“ ofthe fom territorial constituencies. The number of
Assembly, members of the Assembly shall be not more than 500 I
nor less than 60. The Assembly in Mizoram and Goa !

shall have only 40 members each.

o

M NG

There shall be a proportionately equal representation according to
population in respect of each territorial constituency within a State. There
will be a readjustment by Parliament by law, upon the completion of each
census [Ar. 170]. ~
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As stated already, the Governor has the power to nominate® one
member of the Anglo-Indian community as he deems fit, if he is of opinion
that they are not adequately represented in the Assembly [A7t. 333]. Such
reservation will cease on the expiration of sixty” years from the commence-
ment of the Constitution [Art. 334).

The duration of the Legislative Assembly is five years, but—

Duration of the (i) It may be dissolved sooner than five years,
Legislative Assembly. by the Governor®

(i) The term of five years may be extended in case of a Proclamation
of Emergency by the President. In such a case, the Union Parliament shall
have the power to extend the life of the Legislative Assembly up to a period
not exceeding six months after the Proclamation ceases to have effect,
subject to the condition that such extension shall not exceed one year at a
time [Art. 172(1)].

The Legislative Council shall not be subject to dissolution. But one-
D third of its members shall retire on the expiry of every
ugi,mé’:un:uhf second year [Art. 17362)]. It will thus be a permanent
body like the Council of States, only a fraction of its

membership being changed every third year.

A Legislative Assembly shall have its Speaker and Deputy Speaker,
and a Legislative Council shall have its Chairman and Deputy Chairman,
and the provisions relating to them are analogous to those relating to the
corresponding officers of the Union Parliament.

A person shall not be qualified to be chosen to fill a seat in the
Legislature of a State unless he—
ications for

membership of the (a) is a citizen of India;
State Legislature.

(b) is, in the case of a seat in the Legislative
Assembly, not less than twenty-five years of age and, in the case of a seat in
the Legislative Council, not less than thirty years of age; and

alﬁ: possesses such other qualifications as may be prescribed in that
behalf by or under any law made by Parliament [47t. 173).

Thus, the Representation of the People Act, 1951, has provided that a

erson shall not be elected either to the Legislative Assembly or the

uncil, unless he is himself an elector for any Legislative Assembly
constituency in that State.

The disqualifications for membership of a State Legislature as laid

Lif down in Art. 191 of the Constitution are analogous to

ﬁ,‘:‘},.mb*,":.‘ﬁ?:f the disqualifications laid down in Art. 102 relating to
membership of either House of Parliament. Thus,—

A person shall be disqualified for being chosen as, and for being a
member of the Legislative Assembly or Legislative Council of a State if he—

(a) holds any office of profit under the Government of India or the
Government of any State, other than that of a Minister for the Indian Union
or for a State or an office declared by a law of the State not to disqualify its




THE STATE LEGISLATURE CHAP. 14

holder (many States have passed such laws declaring certain offices to be
offices the holding of which will not disqualify its holder for being a member
of the Legislature of that State);

(b) is of unsound mind as declared by a competent court;
(c) is an undischarged insolvent;

(d) is not a citizen of India or has voluntarily acquired the citizenship of
a foreign State or is under any acknowledgment of 3legiance or adherence
to a foreign State;

(e) is so dis?ualiﬁed by or under any law made by Parliament (in other
words, the law of Parliament may disqualify a person for membership even
of a State Legislature, on such groungs as may be laid down in sucﬁ law).
Thus, the Representation of the People Act, 1951, has laid down some
grounds of disqualification, e.g., conviction by a court, having been found
guilty of a corrupt or illegal practice in relation to election, being a director
or managing agent of a corporation in which Government has a financial
interest (under conditions laid down in that Act).

Article 192 lays down that if any question arises as to whether a
member of a House of the Legislature of a State has become subject to any
of the disqualifications mentioned above, the question shall be referred to
the Governor of that State for decision who will act according to the opinion
Legislative proce- Of the Election Commission. His decision shall be final
dure in a State and not liable to be questioned in any court of law.

The legislative procedure in a State Legislature
compared having two Chambers is broadly similar to that in
thatin Pacliament. b, }iament, save for differences on certain points to be

explained presently.

L As regards Money Bills, the position is the same. The Legislative
Council s have no power save to make recommendations to the
Assembly for amendments or to withhold the Bill for a period of 14 days
from the date of receipt of the Bill. In any case, the wﬂf> of the Assembcl[\;
shall prevail, and the Assembly is not bound to accept any su
recommendations.

It follows that there cannot be any deadlock between the two Houses at
all as regards Money Bills.

IL. As regards Bills other than Money Bills, too, the only power of the
Council is to interpose some delay in the passage of the Bill for a period of
pery g time (3 months) [4r. 197(1)(b)] which is, of course,
i‘:ﬂ;me co“:iﬁ larger(than in th)e [:ase of hSIgne))]l Bills. The Legislative
Council of States.  Council of a State, thus, shall not be a revising but
mere advisory or dilatory Chamber. If it disagrees to
such a Bill, the Bill must have second journey from the Assembly to the
Council, but ultimately the view of the Assembly shall prevail and in the
second journey, the Council shall have no power to withhold the Bill for
more than a month [A72. 197(2)(b)].
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Herein the procedure in a State Legislature differs from that in the
Parliament, and it renders the Fosiﬁon of the Legislative Council even
weaker than that of the Council of the States. The difference is as follows:

While disagreement between the two Houses of Parliament is to be
resolved by a joint sitting, there is no such provision for
Frovisions for  solvin erences between the two Houses of the
Setereen two OState Legislature,—in this latter case, the will of the
Houses. lower House, iz, the Assembly, shall ultimately
prevail and the Council shall have no more power

than to interpose some delay in the passage of the Bill to which it disagrees.

This difference of treatment in the two cases is due to the adoption of
two different principles as regards the Union and the State Legislatures. (a)
As to Parliament,—it has been said that since the Upper House represents
the federal character of the Constitution, it should have a status better than
that of a mere dilatory body. Hence, the Constitution provides for a joint
sitting of both Houses in case of disagreement between the House of the
People and the Council of States, though of course, the House will ultimately
have an upper hand, owing to its numerical majority at the joint sitting. t.(l:))
As regards the two Houses of the State Legislature, however, the
Constitution of India adopts the English system founded on the Parliament
Act, 1911, iz., that the Upper House must eventually give way to the Lower
House which represents the will of the people. Under this system, the Upper
House has no power to obstruct the popular House other than to effect some
delay. This democratic provision has been adopted in our Constitution in the
case of the State Legislature inasmuch as in this case, no question of federal
importance of the Upper House arises.

The provisions as regards Bills other than Money Bills may now be
summarised:

(a) Parliament. 1If a Bill (other than a Money Bill) is passed by one
House and (i) the other House rejects it or does not return it within six
months, or (i) the two Houses disagree as to amendment, the President may
convene a joint sitting of the Houses, for the purpose of finally deliberating
R of and voting on the Bill. At such joint sitting, the vote af

Piure ~  in the majority of both Houses present and voting sball
liament and prevail and the Bill shall be deemed to have been
State Legislature.  passed by both Houses with such amendments as are
agreed to by such majority; and the Bill shall then be

presented for his assent [4rt. 108].

(b) State Legislature. (i) If a Bill (other than a Money Bill) is passed by
the Legislative Assembly and the Council (a) r:gects the Bill, or (b) passes it
with such amendments as are not agreeable to the Assembly, or (c) does not
pass the Bill within 3 months from the time when it is laid before the
Council,—the Legislative Assembly may again pass the Bill with or without
further amendments, and transmit the Bill to the Council again [Ar.. 197(1)].

If on this second occasion, the Council-—(a) again rejects the Bill, or
(b) proposes amendments, or (c) does not pass it within one month of the date
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“on which it is laid before the Council, the Bill shall be deemed to have been
passed by both Houses, and then presented to the Governor for his assent
[4rt. 197(2)].

In short, in the State Legislature, a Bill as regards which the Council
does not agree with the Assembly, shall have two journeys from the
Assembly to the Council. In the first journey, the Council shall not have the
power to withhold the Bill for more than three months and in the second
journey, not more than one month, and at the end of this period, the Bill
shall be deemed to have been passed by both the Houses, even though the
Council remains altogether inert [Ar2. 197).

(ii) The foregoing provision of the Constitution is applicable only as
regards Bills originating in the Assembly. There is no corresponding provision
for Bills originating in the Council. If, therefore, a Bill passed by the Council
lt; tr;xi\usnﬁtted to the Assembly and rejected by the latter, there is an end to

e Bill.

The relative positions of the two Houses of the Union Parliament and
of a State Legislature may be graphically shown as follows:

I As regards Money Bills, the position is similar at the Union-and the
States:

(a) A Money Bill cannot originate in the Second Chamber or Upper
House (ie., the Council of States or the Legislative Council).

(b) The Upper House (ie, the Council of States or the Legislative
Council) has no power to amend or reject such Bills. In either case,
the Council can only make recommendations when a Bill passed by
the lower House (i.e., the House of the People or the Legislative
Assembly, as the case may be) is transmitted to it. It finally rests
with the lower House to accept or reject the recommendations
made by the Upger House. If the House of the People or the
Legislative Assembly (as the case may be) does not accept 113' of
the recommendations, the Bill is deemed to have been passed by
the Legislature in the form in which it was passed by the lower
House and then presented io the President or the Governor (as the
case may be), for his assent. If the lower House, on the other hand,
accepts any of the recommendations of the Upper House, then the
Bill shall be deemed to have been passed by the Legislature in the
form in which it stands after acceptance of such recommendations.

On the other hand, if the Upper House does not return the
Money Bill transmitted to it by the Lower House, within a period of
14 days from the date of its receipt in the Upper House, the Bill
shall be deemed to have been passed by the Legislature, at the
expiry of the period of 14 days, and then presented to the President
or the Governor, as the case may be, even though the Upper House
has not either given its assent or made any recommendations.

There is no provision for resolving any deadlock as between the
two Houses, as regards Money Bills, because no deadlock can
possibly arise. Whether in Parliament or in a State Legislature, the
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will of the lower House (House of the People or the Legislative
Assembly) shall (Frevail, in case the Upper House does not agree to

the Bill as passe

by the lower House.

1L As regards Bills other than Money Bills:

Parliament

(a) Such Bills may be intro-
duced in either House of Parliament.

(b) A Bill is deemed to have
been passed by Parliament only if
both Houses have agreed to the Bill
in its original form or with amend-
ments agreed to by both Houses. In
case of disagreement between the
two Houses in any of the following
manner, the deadlock may be solved
only by a joint sitting of the two
Houses, if summoned by the
President.

(c) The disagreement may take
place if a House, on receipt of a Bill
passed by the other House—

(i) rejects the Bill; or (ii)
‘proposes amendments  as
are not agreeable to the
other House; or (iii) does
not pass the Bill within six
months of its receipt of the
Bill.

(d) In a case of disagreement, a
passing of the Bill by the House of
the People, a second time, cannot
override the Council of States. The
only means of resolving the
deadlock is a Joint sitting of the two
Houses. But if the President, in his
discretion, does not summon a joint
sitting, there is an end of the Bill
and, thus, the Council of States has
effective power, subject to a joint
sitting, of preventing the passing ofa
Bill.

State Legislature

(a) Such Bills may be intro-
duced in either House of a State
Legislature.

(b) The Legislative Council has
no co-ordinate power, and in a case
of disagreement between the two
Houses, the will of the Legisative
Assembly shall ultimately prevail
Hence, there is no provision for a
joint sitting for resolving a deadlock
between the two Houses.

(c) A disagreement between
the two Houses may take place if
the Legislative Council, on receipt of
a Bill passed by the Assembly—

(i) rejects the Bill; or (i)
makes amendments to the Bill,
which are not agreed to by the
originating House; or (iii) does not
pass the Bill within three months
from the date of its receipt from the
originating House.

While the period for passing a
Bill received from the lower House
is six months in the case of the
Council of States, it is three months
only in the case of the Legislative
Council.

(d) In case of such disagree-
ment, a passing of the Bill by the
Assembly for a second time is suffi-
cient for the passing of the Bill by
the Legislature, and if the Bill is so
passed and transmitted to the Legis-
lative Council again, the only thing
that the Council may do is to
withhold it for a period of one
month from the date of its receipt
of the Bill on its second journey. If
the Council either rejects the Bill
again, or proposes amendments not
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Parliament State Legislature

agreeable to the Assembly or
allows one month to elapse without
passing the Bill, the Bill shall be
deemed to have been passed by
the State Legislature in the form in
which it is passed by the Assembly
for the second time, with such
amendments, if any, as have been
made by the Council and as are
agreed to by the Assembly.

(e) The foregoing procedure
applies only in the case of disagree-
ment relating to a Bill originating in
the Legislative Assembly.

In the case of a Bill originating
in the Legislative Council and
transmitted to the Assembly, after
its passage in the cil, if the
Legislative Assembly either rejects
the Bill or makes amendments
which are not agreed to by the
Council, there is an immediate end
of the Bill, and no question of its
passage by the Assembly would
arise.

Utility of the It has been clear that the position of Legislative
Secomd Chamber Council is inferior to that of the Legislative Assembly
in a State. so much so that it may well be considered as a
surplusage.
(a) The very composition of the Legislative Council, renders its position
weak, being partly elected and partly nominated, and representing various
interests.

(b) Its very existence depends upon the will of the Legislative
Assembly, because the latter has the power to pass a resolution for the
abolition of the second Chamber by an Act of Parliament.

(c) The Council of Ministers is responsible only to the Assembly.

(d) The Council cannot reject or amend a Money Bill. It can only
withhold the Bill for a period not exceeding 14 days or make recommen-
dations for amendments.

(e) As regards ordinary legislation (i.c., with respect to Bills other than
Money Bills), too, the position of the Council is nothing but subordinate to
the Assembly, for it can at most interpose a delay of four months (in two
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journeys) in the passage of a Bill originating in the Assembly and, in case of
dci(s)agr:;lement, the Assembly will have its way without the concurrence of the
uncil.

In the case of a Bill originating in the Council, on the other hand, the
Assembly has the power of rejecting and putting an end to the Bill forthwith.

It will thus be seen that the second Chamber in a State is not even a
revising body like the second Chamber in the Union Parliament which can,
by its dissent, bring about a deadlock, necessitating a joint sitting of both
Houses to effect the passage of the Bill (other than a Money Bill).
Nevertheless, by reason of its composition by indirect election and
nomination of persons having special knowledge, the Legislative Council
commands a better calibre and even by its dilatory power, it serves to check
hasty legislation by bringing to light the shortcomings or defects of any ill-
considered measure.

When a Bill is presented before the Governor after its passage by the
Houses of the Legislature, it will be open to the Governor to take any of the
following steps:

(a) He may declare his assent to the Bill, in which
case, it would become law at once; or,

(b) He may declare that he withholds his assent
to the Bill, in which case the Bill fails to become a law; or,

(c) He may, in the case of a Bill other than a Money Bill, return the Bill
with a message.

ch) The Governor may reserve’ a Bill for the consideration of the

President. In one case reservation is compulsory, viz, where the law in

ax)esﬁon would derogate from the powers of the High Court under the
nstitution\

In the case of a Money Bill, so reserved, the President may either
declare his assent or withhold his assent. But in the case of a Bill other than
a Money Bill, the President may, instead of declaring his assent or refusing
it, direct the Governor to return the Bill to the Legislature for
reconsideration. In the latter case, the Legislature must reconsider the Bill
within six months and if it is passed again, the Bill shall be presented to the
President again. But it shall not be obligatory upon the President to give his
assent in this case too [4rt. 201].

It is clear that a Bill which is reserved for the consideration of the
President shall have no legal effect until the President declares his assent to
it. But no time limit is imposed by the Constitution upon the President either
to declare that he assents or that he withholds his assent. As a result, it
would be open to the President to keep a Bill of the State Legislature
pending at his hands for an indefinite period of time, without expressing his
mind.

Governor’s power
of veto.

1t should also be noted that there is a third alternative for the President
which was demonstrated in the case of the Kerala Education Bill, ziz, that when
a reserved Bill is presented to the President he may, for the purpose of deciding
whether he shoulg

assent to, or return the Bill, refer to the Supreme Court, under
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Art. 143, for its advisory opinion where any doubts as to the constitutionality
of the Bill arise in the President’s mind.

Veto Powers of
President and

The veto powers of the President and Governor

Governor,
compared.

President

(A) 1. May assent to the Bill
passed by the Houses of Parliament.

2. May declare that he with-
holds his assent, in which case, the
Union Bill fails to become law.

3. In case of a Bill other than a
Money Bill, may return it for recon-
sideration by Parliament, with a
message to both Houses. If the Bill is
again passed by Parliament, with or
without amendments, and again
presented to the President, the
President shall have no other
alternative than to declare his assent
to it.

(B) In the case of a State Bill
reserved by the Governor for the
President’s consideration (as stated
in para 4 of col. 2):

(a) If it is a Money Bill, the
President may either declare that he
assents to it or withholds his assent
to it.

(b) If it is a Bill other than a
Money Bill, the President may—

(i) declare that he assents to it or
that he withholds his assent from it, or

may be presented graphically, as follows:

Governor

I. May assent to the Bill
passed by the State Legislature.

2. May declare that he
withholds his assent, in which case,
it fails to become law.

3. In case of a Bill other than
a Money Bill, may return it for
reconsideration by the State
Legislature, with a message. If the
Legislature again passes the Bill
with or without amendments, and it
is again presented to the Governor,
the Governor shall have no other
alternative than to declare his
assent to it.

4. Instead of either assenting
to, withholding assent from, or
returning the Bill for reconsi-
deration by the State Legislature,
Governor may reserve a Bill for
consideration of the President, in
any case he thinks fit.

Such reservation is, however,
obligatory if the Bill is so much
derogatory to the powers of the

~ High Court that it would endanger

the constitutional position of the
High Court, if the Bill became law.
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President

(ii) return the Bill to the State
Legislature with a message for
reconsideration, in which case, the
State Legislature must reconsider the
Bill within six months, and if it is
passed again, with or without

THE STATE LEGISLATURE

Governor

Once the Governor reserves a
Bill for the President’s considera-
tion, the subsequent enactment of
the Bill is in the hands of the
President and the Governor shall
have no further part in its career.

amendments, it must be again
presented, direct, to the President for
his assent, but the President is not
bound to give his assent, even
though the Bill has been passed by
the State Legislature, for a second
time.
The Governor’s power to make Ordinances [4rt. 213], having the force
of an Act of the State Legislature, is similar to the Ordinance-making power
of the President in the following respects :

Ordinance-making (a) The Governor shall have this power only
er of when the Legislature, or both Houses thereof, are not

it oA in session;

(b) It is not a discretionary power, but must be exercised with the aid
and advice of ministers;

¢) The Ordinance must be laid before the State Legislature when it re-
assembles, and shall automatically cease to have effect at the expiration of
six weeks from the date of re-assembly, unless disapproved earlier by that
Legislature. 5

(d) The Governor himself shall be competent to withdraw the
Ordinance at any time.

(e) The scope of the Ordinance-making power of the Governor is co-
extensive with the legislative powers of the State Legislature, and shall be
confined to the subjects in Lists IT and III of Sch. VIL

But as regards repugnancy with a Union law relating to a concurrent
subject the Governor’s Ordinance will prevail notwithstanding repugnancy,
if the Ordinance had been made in pursuance of ‘instructions’ of the
President.

The peculiarity of the Ordinance-making power of the Governor is that
he cannot make Ordinances without ‘instructions’ from the President if—

(a) A Bill containing the same provisions would under the Constitution
have required the previous sanction of the President for the introduction
thereof into the Legislature;'? or (b) the Governor would have deemed it
necessary to reserve a Bill containing the same provisions for the
consideration of the President;'! or (c) an Act of the Legislature of the State
containing the same provisions would under this Constitution have been
invalid unless, having been reserved for the consideration of the President, it
had received the assent of the President'? [Art. 213].
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The Ordinance-making powers of the President
and a Governor may be graphically presented as
follows:

Ordinance-making
power of President
and Governor,

compared.

President
1. Can make Ordinance only

Governor
1. Can make Ordinance only

when either of the two Houses of when the State Legislature or either

Parliament is not in session.

of the two Houses (where the State
Legislature is bi-cameral) is not in
session.

The President or Governor must be satisfied that circumstances exist
which render it necessary for him to take immediate action.

2. Ordinance has the same
force and is subject to the same
limitations as an Act of Parliament.

3. (a) Must be laid before both
Houses of Parliament when it re-
assembles. ‘

(b) Shall cease to operate on
the expiry of six weeks from the re-
assembly of Parliament or, if, before
that period, resolutions disapproving
the Ordinance are passed by both
Houses, from the date of the second
of such resolutions.

But Governor cannot make an
Ordinance relating to three speci-
fied matters, without instructions
from President (see above).

2. Ordinance has the same
force and is subject to the same
limitations as an Act of the State
Legislature.

But as regards repugnancy with
a Union law relating to a Concur-
rent subject, if the Governor’s Ordi-
nance has been made in pursuance
of ‘instructions of the President’, the
Governor's Ordinance shall prevail
as if it were an Act of the State
Legislature ~ which had been
reserved for the consideration of
the President and assented to by
him.

3. (a) Must be laid before the
Legislative Assembly or before
both Houses of the State Legis-
lature (where it is bi-cameral), when
the Legislature re-assembles.

(b) Shall cease to operate on
the expiry of six weeks from the re-
assembly of the State Legislature
or, if before the expiry of that
period, resolutions disapproving
the Ordinance are passed by the
Assembly or, where there are two
Houses the resolution passed by
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President Governor

the Assembly is agreed to by the
Council, from the date of the
passing of the resolution by the
Assembly in the first case, and of
the agreement of the Council in the
second case.

The Yl:l;:\ileges of the Legislature of a State are similar to those of the
Union Parliament inasmuch as the constitutional provisions [Ar¢s. 105 and
Privileges of a 1J4] are identical. The question of the privileges of a
State Legislature.  State Legislature has been brought to the notice of the

ublic, particularly in relation to the power of the

gislature to punish for contempt and £: jurisdiction
of the Courts in respect thereof. Though all aspects of this question have not
vet been settled, dg: following propositions may be formulated from the
decisions of the Supreme Court:

ct\) Each House of the State Legislature has the power to punish for
breach of its privileges or for contempt.

(b) Each House is the sole judge of the guaﬁon whether any of its
privileges has, in particular case, been infringed, and the Courts have no
jurisdiction to interfere with the decision of the House on this point.

The Court cannot interfere with any action taken for contempt unless
the Legislature or its duly authorised officer is seeking to assert a privilege
not known to the law of ;arliamem; or the notice issued or the action taken
was without jurisdiction.

(c) No House of the Legislature has, however, the power to create for
itself any new privilege not known to the law and the Courts possess the
power to determine whether the House in fact possesses a particular

privilege.

(d) It is also competent for a Hitgh Court to entertain a petition for
habeas corpus under Art. 226 or for the Supreme Court, under Art. 32,
challenging the legality of a sentence imposed by a Legislature for contempt
on the ground that it has violated a fundamental right of the petitioner and
to release the prisoner on bail, pending disposal of that petition.

(e) But once a privilege is held to exist, it is for the House to judge the
occasion and its manner of exercise. The Court cannot interfere with an
erroneous decision by the House or its Speaker in respect of a breach of its
privilege.

New States added since 1950.

Apart from those States which have merely changed their names (¢.g.,
Madras has changed its name to Zamil Nadu; Mysore to Karnataka; United
Provinces was renamed Uttar Pradesh immediately after the adoFtion of the
Constitution), there has been an addition of various items in the list of States
in the First Schedule to the Constitution, by reason of which a brief note
should be given as to the new items to make the reader familiar as to their
identity.
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The State of ‘Andhra’ was created by the Andhra State Act, 1953,
And} comprising certain areas taken out of the State of
wighing wcas® ) as, and it was renamed ‘Andhra Pradesh’ by the

States Reorganisation Act, 1956.

The Bombay Reorganisation Act, 1960 split up the State of Bombay
Gujarat. into two States, Gujarat and Maharashtra.

The State of Kerala was created by the States Reorganisation Act, 1956,
Kerala. in place of the Part B State of Travancore-Cochin of
the original Constitution.

Maharashtra. See under Gujarat, above.

Nagaland was created a separate State by the State of Nagaland Act,
Nagaland. 1962, by taking out the Naga Hills-Tuensang area out
of the State of Assam.

By the Punjab Reorganisation Act, 1966, the 17th State of the Union of
H India was constituted by the name of H by
- carving out a part of the territory of the State omjtb.

The State of Mysore was formed by the States Reorganisation Act,
Karoatatas 1956, out of the original Part B State of Mysore. It has
been renamed, in 1973, as Karnataka.

Some of the Union Territories had, of late, been demanding promotion

Himachal Pradesh, !0 the status of a State. Of these, Himachal Pradesh

became the fore-runner on the enactment of the State

of Himachal Pradesh Act, 1970, by which Himachal Pradesh was added as

the 18th State in the list of States, and omitted from the list of Union
Territories, in the First Schedule of the Constitution.

In the same manner, Manipur and Tripura were lifted up from the
Manipur and status of Union Territories (original Part C States), by
Tripura, the North-Eastern Areas (Reorganisation) Act, 1971.

Meghalaya was initially created a ‘sub-State’ or

Meghalaya. ‘autonomous * within the State of Assam, by the

Constitution (22nd Amendment) Act, 1969, by the

insertion of Arts. 241 and 371A. Subsequently, it was given the full status of

a State and admitted in the st Schedule as the 2lst State, by the North-
Eastern Area (Reorganisation) Act, 1971.

As has been explained earlier, Sikkim (a Protectorate of India) was
Sikki gen the status of an ‘associate State’ by the
5 nstitution (35th Amendment) Act, 1974, and
thereafter added to the Ist Schedule as the 22nd State, by the Constitution
(36th Amendment) Act, 1975.

By the State of Mizoram Act, 1986, Mizoram was elevated from the
Misdbami. status of a Union Territory to be the 23rd State in the
1st Schedule of the Constitution.

By a similar process, statehood was conferred on the Unti!:)n 'gerrnory
A hal Pradest of Arunachal Pradesh, by enacting the State of
" Arunachal Pradesh Act, 1986.




CHAP. 14] THE STATE LEGISLATURE 261

Goa was separated from Daman and Diu and

g made a State, by the Goa, Daman and Diu
Reorganisation Act, 1987.
Chhattisgarh Chhattisgarh was carved out of the territories of

the Madhya Pradesh by the Madhya Pradesh
Reorganisation Act, 2000. i

Initially, Uttaranchal was created out of the
Kistntakhand tertitories of the Uttar Pradesh by the Uttar Pradesh
Reorganisation Act, 2000. It was renamed as

Uttarakhand by the Uttaranchal (Alteration of Name) Act, 2006.

Jharkhand was created by carving out a part of
Spicsand the territories of the Bihar by the Biha.r%(eorganisa.uon
Act, 2000.

REFERENCES

L gLThe Legislative Council in Andhra Pradesh has been abolished by the Andhra

desh Legislative Council (Abolition) Act, 1985. (l:{) By reason of s. B(2) of the

Constitution é?)th Amendment) Act, 1956, Madha';’l’ra esh shall have a second House

g.eglslauve uncil) only after a notification to effect has been made by President.

0 such notification having been made so far, Madhya Pradesh is still having one

Chamber. (c) The Legislative Council of Tamil Nadu has been abolished in August,
1986, by passing the Tamil Nadu Legislative Council (Abolition) Act, 1986.

2. Revived by the Andhra Pradesh Legislative Council Act, 2005 (1 of 2006).
3. Maharashtra has been created out of Bombay, by the Bombay Reorganisation Act, 1960.

4. West Benga] has abolished its Legislative Council w.e.f. 181969 by a notification under
the West Bengal Legislative Council (Abolition) Act, 1969, and Punjab has abolished its
Legislative Council, under the Punjab Legislative Council (Abolitionf Act, 1969.

5. See Table XV for membership of the State Legislatures.

6. The number of Anglo-Indian members so nominated by the Governor of the several
States as in September, 1990, was as follows : Andhra 1; Bihar 1; Karnataka 1; Kerala 1;
Madhya Pradesh 1; Tamil Nadu |; Maharashtra 1; Uttar Pradesh 1; West Bengal 1. The
present position is not available.

7. The original period of ten years has been extended to sixty years, gradually by the
Constitution Amendment) Act, 1959, the 23rd Amendment Act, 1969, the 45th
Amendment Act, 1980, the 62nd Amendment Act, 1989 and the 79th Amendment Act,
1999

8. In this context, we should refer to the much-debated question as to whether the
Govemnor has any discretion to dissolve the Assembly without or against the advice of the
Chief Minister, or through the device of suspending the State Legislature under Art. 356.
In the general election to the Lok Sabha, held in %Anﬂ:h. 1977, the Congress was
routed by the Janata Party. It was urged by the Janata Government at the Centre that in
view of this verdict, the Congress Party had no moral nght to continue in power in 9
States, viz., Bihar, Haryana, Himachal Pradesh, M.P., Orissa, Punjab, Rajasthan, U.P.,
West Bengal. In pursuance of this view, the Union Home Minister (Mr. Charan Singh)
issued on, 184-1977, an ‘appeal' to the Chief Ministers of these 9 States to advise their
respective Governors to dissolve the Assemblies and hold an election in June, 1977
(while their extended term would have expired in March, 1978). But the Congress Party
advised the Chiel Ministers not to yield to this appeal or pressure, and contended that the

roposition that the English Sovereign can dissolve Parliament without the advice of the
gﬂme Minister was wrong and obsolete and that the Crown’s prerogative in this behalf
had been tumed into a privilege of the Prime Minister. In short, under the British
Parliamentary system which had been adopted under the Indian Constitution, a

Governor could not dissolve the Assembly contrary to the advice of the Chief Minister of

the State, It was also urged that Art. 356 was not intended to be used for such purposes.
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The question was eventually taken to the Supreme Court by some of the affected
of a suit (under Art. 131) against the Union of India. The suit was
dismissed by a Bench of 7 Judges, at the hearing on the prayer for temporary injunction,
though the];xdga Ve separate reasons in 6 concurring judgments [State of Rajasthan v.
Union of India, 1977 S.C. 1361). The Judges agreed on the following points; (i) The
reasons behind an Executive decision to dissolve the Legislature are political and not
Justiciable in a court of law. (i) So also is the question of the President’s satisfaction for
the purpose of using the power under Art. 356,—unless it was shown that there was no
satistaction at all or the satisfaction was based on extraneous grounds Eam 59, 83 (BEG.
CJ.); 124 (CHANDRACHUD, J.); 144 (BHAGWATT & GUPrAJﬁ? 170 (f OSWAML, ].); 179
NTWALIA, ].); 206 (FAZAL ALL J.)]. All theﬁudges held that on the facts on the record,
it was not possible to hold that the order of the President under Art. 356, suspending the
constitutional system in the relevant States was actuated by mala fides or extraneous
considerations,

Exercise of power under Art. 356 was received aga:n by a Qéudge Bench of the
Supreme Court in S.R. Bommai v. Union of India, (1994) 3 S.C.C. 1. Expla.inm{%the
Rag’auhan case it has laid down the following points: (i) Proclamation under Art. is-
subject to judicial review but to a limited extent, e.g. whether there was any material,

whether it was relevant, whether mala fide etc. () Till the proclamation is approved by
Parliament it is no;.lpermmble for the President to take any irreversible action (such as
dissolution of the House) under Art. 356(1)(a), (b), or (c). .-22 Even if approved by the

Parliament the Court may order status quo ante to be resto

the State suffers a defeat in election to the Lok Sabha it will not
of power under Art. 356,

. The entire function of reservation and veto is discretionary and non-justiciable [Hoechst
Pharmaceuticals v. State of Bihar, AIR 1953 S.C. 1019 (para 89)).

. E.g., An Ordinance imposing reasonable restrictions upon inter-State trade or co nmerce
[Art. 304, Proviso].

- Eg., An Ordinance which might affect the powers of the Union [Art. 220).

E.g, An Ordinance affecting powers of the High Court [2nd Prov. on to Art. 200).

g:) If the ruling party in
a ground for exercise
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CHAPTER 15
THE STATE OF JAMMU & KASHMIR

P position THE State of Jammu & Kashmir holds a peculiar
of the State. position under the Constitution of India.

It forms a part of the ‘territory of India’ as defined in Art. 1 of the
Constitution, being the fifteenth State included in the First Schedule of the
Constitution, as it stands amended. In the original Constitution, Jammu &
Kashmir was specified as a ‘Part B’ State. The States Reorganisation Act,
1956, abolished the category of Part B States and the Constitution (7th
Amendment) Act, 1956, which im lemented the changes introduced by the
former Act, included Jammu & Kashmir in the list of the ‘States’ of the
Union of India, all of which were now included in one category.

Nevertheless, the special constitutional position which Jammu &
Kashmir enjoyed under the original Constitution [Art. 370] has been
maintained, so that all the J:rovisions of the Constitution of India relating to
the States in the First Schedule are nof applicable to Jammu & Kashmir even
though it is one of the States specified in that Schedule.

To understand why Jammu & Kashmir, being a State included in the
First: Schedule of the Constitution of India, should yet be accorded a
sera.rate treatment, a retrospect of the development of the constitutional
relationship of the State with India becomes necessary. Under the British
e ARE regime, Jammu & Kashmir was an Indian State ruled

ory of the 1", hereditary Maharaja. On the 26th of October,
integration of

4 1947, when the State was attacked by Azad Kashmir

an
ir with India. Forces with the support of Pakistan, the Maharaja (Sir

Hari Singh) was obliged to seek the help of India,
after executing an Instrument of Accession similar to that executed by the
Rulers of other Indian States. By the Accession the Dominion of India
acquired jurisdiction over the State with respect to the subjects of Defence,
External Affairs and Communications, and like other Indian States which
survived as political units at the time of the making of the Constitution of

‘India, the State of Jammu & Kashmir was included as a Part B State in the

First Schedule of the Constitution of India, as it was promulgated in 1950.

But though the State was included as a Part B State, all the provisions of the

e Constitution applicable to Part B States were not
Position of the \ended to Jammu & Kashmir. This peculiar position
original Constitu- was due to the fact that having regard to the
tion of India. circumstances in which the State acceded to India, the

[ 263 ]
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Government of India had declared that it was the people of the State of
Jammu & Kashmir, acting through their Constituent Assembly, who were to
finally determine the Constitution of the State and the jurisdiction of the
Union of India. The applicability of the provisions of the Constitution
- regarding this State were, accordingly, to be in the nature of an interim
arrangement. (This was the substance of the provision embodied in Art. 370
of the Constitution of India.)

Since the liberality of the Government of India has been
misunderstood and misinterpreted in interested
k‘ggfm"?:,‘,‘f‘“ of3ha uarters, overlooking the legz implications of the
chession of the State to India, we should pause for a
moment to explain these legal implications lest they be lost sight of in the
turmoil of e):)ﬁtical events which have clouded the patent fact of the
Accession. The first thing to be noted is that the Instrument of Accession
signed by Maharaja Hari Singh on the 26th October, 1947, was in the same
Jform' as was executed by the Rulers of the numerous other States which had
acceded to India following the enactment of the Indian Independence Act,
1947. The lefl consequences of the execution of the Instrument of
Accession by the Ruler of Jammu & Kashmir cannot, accordingly, be in any
way different from those arising from the same fact in the case of the other
Imﬁan States. It may be recalled? that owing to the lapse of paramountcy
under s. 7(1)(b) of the Indian Independence Act, 194 ; the Indian States
regained the position of absolute soverei ty which they had enjoyed prior
to the assumption of suzerainty by the %‘ritish Crown. The Rulers of the
Indian States thus became unquestionably competent to accede to either of
the newly created Dominions of India and Pakistan, in exercise of their
sovereignty. The legal basis® as well as the form of Accession were the same
in the case of those States which acceded to Pakistan and those which
acceded to India. There is, therefore, no doubt that by the act of Accession
the State of Jammu & Kashmir became legalrly and irrevocably a part of the
territory of India and that the Government of India was entifled to exercise
{n\u:sdiction over the State with respect to those matters to which the
trument of Accession extended. If, in spite of this, the Government of
India had given an assurance to the effect that the Accession or the
constitutional relationship between India and the State would be subject to
confirmation by the people of the State, under no circumstances can any
third party take advantage of such extra-legal assurances and claim that the
legal act had not been completed.

When India made her Constitution in 1949, it is natural that this dual
attitude of the Government of India should be reflected in the position
y offered to the State of Jammu & Kashmir within the
m? aof  the framework of that Constitution. The act of Accession
whick “.m‘ly of Was unequivocally given legal effect by declaring
their own force to Jammu & Kashmir a part of the territory of India
the State. [Art. 1]. But the application of the other provisions of
the Constitution of India to Jammu & Eashmir was

placed on a tentative basis, subject to the eventual approval of the
Constituent Assembly of the State. The Constitution thus provided that the
only Articles of the Constitution which would apply of their own force to
Jammu & Kashmir were—Arts. 1 and 370. The application of the other
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Articles was to be determined by the President in consultation with the
Government of the State [Art. 370]. The legislative authority of Parliament
over the State, again, would be confined to those items of the Union and
Concurrent Lists as correspond to matters specified in the Instrument of
Accession. The above interim arrangement would continue until the
Constituent Assembly for Jammu & Kashmir made its decision. It would
then communicate its recommendations to the President, who would either
abrogate Art. 370 or make such modification as might be recommended by
that gmsdtuent Assembly.

In pursuance of the above provisions of the Constitution, the President
made the Constitution (Application to Jammu &
The Comstitution Kashmir) Order, 1950, in consultation with the
== ' Government of the State of Jammu & Kashmir,
specifying the matters with respect to which the Union Parliament would be
competent to make laws for Jammu & Kashmir, relating to the three subjects
of Defence, Foreign Affairs and Communications with respect to which
Jammu & Kashmir had acceded to India.

Next, there was an Agreement between the Government of India and
Shblaqibat of the State at Delhi in June, 1952, as to the subjects
Oiders. over which the Union should have jurisdiction over

the State, pending the decision of the Constituent
Assembly of Jammu & Kashmir. The Constituent Assembly of Jammu &
Kashmir ratified the Accession to India and also the decision arrived at b
the Delhi Agreement as regards the future relationship of the State wi
India, early in 1954. In pursuance of this, the President, in consultation with
the State Government, made the Constitution (Ap'ﬁlimtion to Jammu &
Kashmir), Order, 1954, which came into force on the 14th of May, 1954.
This Order implemented the Delhi Agreement as ratified by the Constituent
Assembly and also superseded the Order of 1950. According to this Order,
in short, the jurisdiction of the Union extended to all Union subjects under
the Constitution of India }subject to certain slight alterations) instead of onl
the three subjects of Defence, Foreign Affairs and Communications wil
respect to which the State had acceded to India in 1947. This Order, as
amended in 1963, 1964, 1965, 1966, 1972, 1974 and 1986, deals with the
entire constitutional position of the State within the framework of the
Constitution of India, excepting only the internal constitution of the State
gvoveinment, which was to be framed by the Constituent Assembly of the
tate,

It has already been explained how from the beginning it was declared

by the Government of India that, notwithstanding the Accession of the State

Jammu & Kashmir to India by the then Ruler, the future Constitution of

the State as well as its relationship with India were to

;‘t:lt‘:n :i‘t.utig;e be finally determined by an elected Constituent

* Assembly of the State. With these objects in view, the

peogi: of the State elected a sovereign Constituent Assembly which met for
the first time on October 31, 1951.

The Constitution (Application to Jammu & Kashmir) Order, 1954,
which settled the constitutional relationship of the State of Jammu &
Kashmir, did not disturb the previous assurances as regards the framing of
the internal Constitution of the State by its own people. While the
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Constitution of the other Part B States was laid down in Part VII of the
Constitution of India (as promulgated in 1950), the State Constitution of
Jammu & Kashmir was to be framed by the Constituent Assembly of that
State. In other words, the provisions governing the Executive, Legi e
and Judiciary of the State of Jammu & Kashmir were to be found in the
Constitution drawn up by the g'e‘ople of the State and the corresponding
provisions of the Constitution of India were not applicable to that State.

The first official act of the Constituent Assembly of the State was to put
an end to the hereditary princely rule of the Maharaja. It was one of the
conditions of the acceptance of the accession by the Government of India
that the Maharaja would introduce popular Government in the State. In

ursuance of this understanding, immediately after the Accession, the
aharaja invited Sheikh Mohammad Abdullah, President of the All Jammu

& Kashmir National Conference, to form an interim Government, and to
carry on the administration of the State. The interim Government later
changed into a full-fledged Cabinet, with Sheikh Abdullah as the first Prime
Minister. The Abdullah Cabinet, however, would not rest content with
anything short of the abdication of the ruling Maharaja Sir Hari Singh. In
{Ksne 1949, thus, Maharaja Hari Si{l:.ih was obliged to abdicate in favour of
son Yuvaraj Karan Singh. The Yuvaraj was later elected by the

Constituent Assembly of the State (which came into existence on October

31, 1951) as the ‘Sadar-i-Riyasat’. Thus, came to an end the princely rule in

the State of Jammu & Kashmir and the head of the State was henceforth to

be an elected person. The Government of India acce;ted this position by
)

making a Declaration of the President under Art. 370(3) of the Constitution
(15" November, 1952) to the effect that for the purposes of the Constitution,
‘Government’ of the State of Jammu & Kashmir shall mean the Sadar-i
Riyasat of iAjammu & Kashmir, acting on the advice of the Council of
Ministers of the State. Subsequently, however, the name of Sadar-i-Riyasat
has been changed to that of Governor.

We have already seen that in February, 1954, the Constituent
Assembly of Jammu & Kashmir ratified the State’s Accession to India, thus
fulfilling the moral assurance given in this behalf by the Government of
India, and also that this act of the Constituent Assembly was followed up by
the promulgation by the President of India of the Constitution (Application
to jPammu & Kashmir) Order, 1954, placing on a final footing the
applicability of the provisions of the Constitution of India governing the
relationship between the Union and this State.

The making of the State Constitution for the internal governance of the
State was now the only task left to the Constituent Assembly. As early as
November, 1951, the Constituent Assembly had made tﬁe Jammu &
Kashmir Constitution (Amendment) Act, which gave legal recognition to the
transfer of power from the hereditary Maharaja to the popular Government
headed by an elected Sadar-i-Riyasat. For the making of the permanent
Constitution of the State, the Constituent Assembly set up several
Committees and in October, 1956, the Drafting Committee presented the
Draft Constitution, which after discussion, was finally a ed ember

0 given effect to from January 26, 7957. The State of Jammu &

hus acquired the distinction of ha parate Constitution for the
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administration of the State, in place of the provisions of Part VI of the
Constitution of India which govern all the other State of the Union.?

Important The more important provisions of the State
svisions of the Constitution of Jammu & Kasgunlr (as amended up to
tate Constitution. |984) are as follows:

The Constitution declares the State of Jammu and Kashmir to be “an
integral part of Union of India”.

The territory of the State will comprise all the territories, which, on
August 15, 1947, were under the sovereignty or suzerainty of the Ruler of
the State (ie., including the Pakistan-occupied area of Jammu & Kashmir).
This provision is immune from amendment.

The executive and legislative power of the State will extend to all
matters except those with respect to which Parliament has powers to make
laws for the State under the provisions of the Constitution of India.

Every person who is, or is deemed to be, a citizen of India shall be a
permanent resident of the State, if on the 14th of May, 1954, he was a State
subject of Class I or Class II, or, having lawfully acquired immovable
property in the State, he has been ordinarily resident in the State for not less
than 10 years prior to that date. Any person who, before the fourteenth day
of May, 1954, was a State subjet o I or of Class II and who, having
migrated after the first day of March, 1947, to the territory now included in
Pakistan, returns to the State under a permit for resettlement in the State or
for permanent return issued by or under the authroity of any law made by
the State Legislature will on such return be a permanent resident of the
State.® The permanent residents will have all rights guaranteed to them
under the Constitution of India [s. 10].

Under the original Constitution of Jammu & Kashmir, there was a
difference between this State and other States of India as regards the Head of the
State Government. While in the rest of India, the head of the State Executive was
called ‘Governor’ and he is appointed by the PraidenteJArts. 152, 155], the
Executive head of the State of Jammu & Kashmir was called Sadar-i-Riyasat and
he was to be elected by the State Legislative Assembly. This anomaly has,
however, been removed by the Constitution of Jammu & Kashmir (6th
Amendment) Act, 1965, as a result of which the nomenclature has been cha?ed
from Sadar-i-Riyasat to ‘Governor’ and he is to be ‘appointed by the President
under his hand and seal’ [ss. 26-27] as in other States [Ar£. 155]. In the result,
there is now no differences on this point, between Jammu & Kashmir and
other States. As in other States, the executive power of the State will be
vested in the Governor and shall be exercised by him with the advice of the
Council of Ministers (except in the matter of appointment of the Chief
Minister [s. 36] and of issuing a Proclamation for introducing ‘Governor’s
Rule’ in case of breakdown of constitutional machinery Js. 92]). The
Governor will hold office for a term of five years. The Council of Ministers,
headed by the Chief Minister, will be collectively responsible to the
Legislative Assembly.

The Legislature of the State will consist of the Governor and two
Houses, to be known respectively as the Legislative Assembly and the
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Legislative Council. The Legislative Assembly will consist of one hundred
members chosen by direct election from territorial constituencies in the
State; and two women members nominated by the Governor. Twenty-four
seats in the Lefislative Assembly will remain vacant to be filled by
representatives of people living in Pakistan-occupied areas of the State. The
Legislative Council will consist of 36 members. Eleven members will be
elected by the members of the Legislative Assembly from amongst persons
who are residents of the Province of Kashmir, provided that of the members
so elected at least one shall be a resident of Tegsﬂ Ladakh and at least one a
resident of Tehsil K‘:?d. the two outlying areas of the State. Eleven
members will be ele by the members of the Legislative Assembly from
amongst persons who are residents of the Jammu Province. The remaining
14 members will be elected by various electorates, such as municipal
councils, and such other local bodies.

The High Court of the State will consist of a Chief Justice and two or
more other Judges. Every Judge of the High Court will be appointed by the
President after consultation with the Chief Justice of India and the Governor,

and in the case of appointment of a Judge other than the Chief Justice, the
Chief Justice of the High Court.

There will be a Public Service Commission for the State. The
Commission along with its Chairman will be appointed by the Governor.

Every member of the civil service or one holding a civil post will hold
office under the pleasure of the Governor.

The official language of the State will be Urdu, but English will, unless
the Legislature by law otherwise provides, continue to be used for all official
purposes of the State [s. 145.]

The State Constitution may be amended by introducing a Bill in the
Legislative Assembly and getting it passed in each House by a majority of
not less than two-thirds of the total membership of that House. But no Bill or
amendment seeking to make any change in the provisions relating to the
relationship of the State with the Union of India, the extent of executive and
legislative powers of the State or the provisions of the Constitution of India
as applicable in relation to the State shall be introduced or moved in either
House of the Legislature [s. 147).

Notwithstanding the liberal measures introduced in the State by the
adoption of a separate State Constitution, the pro-Pakistani elements in
Jammu & Kashmir continued their agitation for the holding of a plebiscite to
TR L finally determine whether the State should accede to
Agiollmemt of India or Pakistan and there were violent incidents
1975. initiated by the ‘Plebiscite Front,—a pro-Pakistani

party which had been formed with the avowed object
of secession from India. Sheikh Abdullah got involved in these anti-Indian
movements and went on criticising the Indian policy towards the State, as a
result of which he had to be placed under preventive detention in 1955,
After a short release in 1964 on the profession of a changed attitude, he
again went wrong, so that he was again detained in 1965 under the DIR.,
and eventually externed from the State in 1971. This was followed by a
period of blowing hot and cold, leading to a series of negotiations between

[T Nl B -
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the representatives of India and the Plebiscite Front, and an agreement was
eventually reached and announced, on February 24, 1975.7

The net political result of this Agreement was that the demand for
lebiscite was abandoned by Abdullah and his followers and, on the other
Eand, it was agreed that the special status of the State of Jammu & Kashmir
would continue to remain under the provisions of Art. 370 of the
Constitution of India, which was described as a ‘temporary’ measure, in the
original Constitution. A halt was, thus, cried to the progress of integration of
this State with the Union of India, which had started in 1954, by giving
larger autonomy to the State Assembly in certain matters.

It should, however, be mentioned that owing to differences over
matters arising out of the Agreement, it has not been implemented by issuing
a fresh Presidential Order under Art. 370.*

The salient features of the constitutional position of the State of Jammu
& Kashmir in relation to the Union, as modified up-to-date, may now be
summarised.

(a) Jurisdiction of Parliament. The jurisdiction of Parliament in relation
to Jammu & Kashmir shall be confined to the matters enumerated in the
Union List, and the Concurrent List,® subject to certain modifications, while

it shall have no jurisdiction as regards most of the
Recapitulation of matters enumerated in the Concurrent List. While in
the Constitutional relation to the other States, the resid power of
r"x':“l of J:.:"_‘a‘.‘;: legislation belongs to Parliament, in the case of
i Uniom, Jammu & Kashmir, the residuary power shall belong

to the Legislature of that State, excepting certain
matters, specified in 1969, for which Parliament shall have exclusive power,
e.g., prevention of activities relating to cession or secession, or disrupting the
sovereignty or integrity of India. The power to legislate with respect to
preventive detention in Jammu & Kashmir, under Art. 22(7), shall belong to
the Legislature of the State instead of Parliament, so that no law of
preventive detention made by Parliament will extend to that State.

By the Constitution (Application to':{lammu & Kashmir) Order, 1986,
however, Art. 249 has been extended to the State of Jammu & Kashmir, so
that it would now be competent to extend the jurisdiction of Parliament to
that State, in the national interest (e.g., for the protection of the borders of
the State from aggression from Pakistan or China), by passing a resolution in
the Council of States [Constitution Order, 129].

(b) Autonomy of the State in certain matters. The plenary power of the
Indian Parliament is also curbed in certain other matters, with respect to
which Parliament cannot make any law without the consent of the
Legislature of the State of Jammu & Kashmir, where that State is to be
affected by such legislation, e.g, (i) alteration of the name or territories of the
State [Art. 3], (i) international treaty or agreement affecting the disposition of
any part of the territory of the State [4r. 253].

Similar fetters have been imposed upon the executive power of the
Union to safeguard the autonomtg of the State of Jammu & Kashmir, a
privilege which is not enjoyed by the other States of the Union. Thus,




270 INTRODUCTION TO THE CONSTITUTION OF INDIA  [CHAP. 15

(iL Similarly, no decision affecting the disposition of the State can be
made by the Government of India, without the consent of the Government
of the State,

(ii) The Union shall have no power to suspend the Constitution of the
State on the ground of failure to comply with the directions given by the
Union under Art. 365.

(iii) Arts, 356-357 relating to suspension of constitutional machinery
have been extended to Jammu & Kashmir by the Amendment Order of
1964. But “failure” would mean failure of the constitutional machinery as set
up by the Constitution of Jammu & Kashmir and not Part VI of the
Constitution of India.

In Jammu & Kashmir two of Proclamations are made: (a) the
“Governor’s Rule” under s. 92 of the Constitution of Jammu & Kashmir, and
(b) the “Presidents Rule” under Art. 356 as in the case of other States.

(a) The first occasion when President’s Rule was imposed in Jammu &

Kashmir was on 7-9-1986. It followed Governor’s Rule which expired on 6-9-
1986. The Proclamation was revoked on 6-11-1986 when Farooq Abdullah
formed a ministry.

(b) Governor’s Rule was imposed on 27-3-1977 for the first time and
later on 19-1-1990.

Since 19-7-1990 the State had continuously been under President’s Rule
until 9-10-1996 when a popular Government, under the leadership of Faroo
Abdullah, was formed on the basis of an election held in September, 1
[Statesman, 10-10-1996].

Governor’s Rule is provided by the State Constitution. In exercise of
this power the Governor has the power, with the concurrence of the
President, to assume to himself all or any of the functions of the Government
of the State, except those of the High Court.

(iv) The Union shall have no power to make a Proclamation of
Financial Emergency with respect to the State of Jammu & Kashmir under
Art. 360.

In other words, the federal relationship between the Union and the
State of Jammu & Kashmir respects ‘State rights’ more than in the case of the
other States of the Union.

l({:) Fundamental Rights and the Directive Principles. The provisions of
Part IV of the Constitution of India relating to the Directive Principles of
State Policy do not apply to the State of Jammu & Kashmir. The provisions
of Art. 19 are subject to special restrictions for a period of 25 years. Special
rights as regards employment, acquisition of property and settlement have
been conferred on ‘permanent residents’ of the State, by inserting a new
Art. 35A. Articles 19(1)(f) and 31(2) have not been omitted, so that the
fundamental right to property is still guaranteed in this State.

(d) Separate Constitution for the State. While the Constitution for any of
the other States of the Union of India is laid down in Part VI of the
Constitution of India, the State of Jammu & Kashmir has its own
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%ﬁﬁmﬁon (made by a separate Constituent Assembly and promulgated in

(e) Procedure for Amendment of State Constitution. As already stated, the
provisions of Art. 368 of the Constitution of India are not applicable for the
amendment of the State Constitution of Jammu & Kashmir. e an Act of
Parliament is required for the amendment of any of the provisions of the
Constitution of India, the provisions of the State Constitution of Jammu &
Kashmir (excepting those relaﬁ::g to the relatio of the State with the
Union of India) may be amended by an Act of the ve Assembly of
the State, passed by a majority of not less than tw of its membership;
but if such amendment seeks to affects the Governor or the Election
Commission, it shall have no effects unelss the law is reserved for the
consideration of the President and receives his assent.

It is also to be noted that no amendment of the Constitution of India
shall extend to Jammu & Kashmir unless it is extended by an Order of the
President under Art. 370(1).

(f) No alteration of the area or boundaries of this State can be made by
Parliament without the consent of the Legislature of the State of Jammu &

Kashmir,

(g) Other Jurisdictions. By amendments of the Constitution Order, the
jurisdictions of the Comptroller and Auditor-General, of the Election
Commission, and the Special Leave Jurisdiction of the Supreme Court have
been extended to the State of Jammu & Kashmir.

Power to put an end to Art. 370. Clause (3) of Axt. 370 provides—

“Notwithstanding anything in the foregoing provisions of this article, the President
maa{l, by public notification, declare that this article shall cease to be operative or
shall be operative only with such exceptions and modifications and from such date

as he may specify:

Provided that the recommendation of the Constiuent Assembly of the State
referred to in clause (2) shall be necessary before the President issues such a

notification.”

Recently, a plea has been raised by the Bharatiya Janata Party that the
President should declare that Art. 370 shall cease to operate, SO that the
special status of ] & K would be abolished and that State would be brought
to the same level as that of the other States, to be governed by all the
provisions of Part V1 of the Constitution.

Since the Constituent Assembly, referred to in the Proviso to ClL (3)
above] no longer exists, the President’s power appears to be unfettered now.
e arguments of the B]J.P. to abolish the special status are—

(a) The makers of the Constitution of India intended that the special
status was granted to ]. & K. only as a temporary measure, and that is why
Art. 370 was included in Part XXI under the label—Temporary,
Transitional and Special Provisions’, and Cl. (3) was appended to Art. 370.

(b) The people of J. & K. have abused the special status and entered
into a conspiracy with the Government of Pakistan and the leaders of
‘Pakistan-occupied Kashmir’ to invite a veiled invasion from Pakistan.
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The Congress Government has so far resisted the demand of the B.J.P.
on political grounds. History only can say what would happen if and when
the B.J.P. ever gains a position of predominance.

REFERENCES

- Vide White Paper on Indian States (MS. 6) rule pp. 111, 165.
- Vide Author’s Commentary on the Constitution of India, 5th Ed., Vol. 4, p- 38.

. Sections 56 of the Government of India Act, 1935, read with s. 7(1)(b) of the Indian
Independence Act, 1947,

- As to the Constitution of Jammu & Kashmir see pp. 27ff. of Author’s Commentary on The
Constitution of India, 6th Ed., Vol. P, Momemntious other changes were proposed to be
introduced after the agreement arrived at between the Government of India and Sheikh
Abdullah, in Februa?'. 1975. But this agreement could not be implemented owing to
difference in matter of detail (see also f.n. 8, below.)

- The very definition of ‘State’ (in Art. 152) for the purpose of Part VI excludes the State of
Jammu & Kashmir.

. Their position is sought to be drastically changed by a Resettlement Bill passed by the
Jammu & Kashmir Legislature, which has been referred by the President to the Supreme
Court of India for its opinion as to its constitutional validity.

- Vide Statesman, Calcutta, 25-2-1975, pp. 1, 7. He was released shortly after this Iemgreement
and made the Chief Minister in February, 1975, on the resignation of the Qasim
ministry, At the election held in July, 1975, Sheikh Abdullah was elected to the Jammu &
Kashmir Assembly and his Chief Ministership was thus upheld by election. He was
retaining that office tll his death in 1982.

- Until the amendment of the Order in 1963, the Concurrent List was altogether
inapplicable to Jammu & Kashmir. Its application has been extended by the Amendment
Order of 1964, subject to exceptions introduced in 1972.




CHAPTER 16

ADMINISTRATION OF UNION
TERRITORIES AND ACQUIRED
TERRITORIES

AS stated earlier, in the original Constitution of 1949, States were
Genesis of Union divided into three categories and included in Parts A,
Territories. B and C of the First Schedule of the Constitution.

Part C States were 10 in number, namely,—Ajmer, Bhopal, Bilaspur,
Coorg, Delhi, Himachal Pradesh, Kutch, Manipur, Tripura and Vindhya
Pradesh. Of these, Himachal Pradesh, Bhopal, Bilaspur, Kutch, Manipur,
Tripura and Vindhya Pradesh had been formed by the integration of some
of the smaller Indian States. The remaining States of Ajmer, Coorg and
Delhi were Chief Commissioner’s Provinces under the Government of India
Acts, 1919 and 1935, and Wwere thus administered by the Centre even before
the Constitution.

The special feature of these Part C States was that they were
administered by the President through a Chief Commissioner or a
Lieutenant-Governor, acting as his agent. Parliament had legislative power
relating to any subject as regards the Part C States, but the Constitution
empowered Parliament to create a Legislature as well as a Council of
Advisers or Ministers for a Part C State. In exercise of this power,
Parliament enacted the Government of Part C States Act, 1951, by which a
Council of Advisers or Ministers was set up in each Part C State, to advise
the Chief Commissioner, under the overall control of the President, and also
a Legislative Assembly to function as the Legislature of the State, without
derogation to the plenary powers of Parliament.

In place of these Part C States, the Constitution (7th Amendment) Act,
1956 substituted the category of ‘Union Territories’ which are also similarly
administered by the Union. As a result of the reorganisation of the States b
the States Reorganisation Act, 1956, the Part C States of Ajmer, Bhopal,
Coorg, Kutch, and Vindhya Pradesh were merged into other adjoining
States.

The list of Union Territories, accordingly, included the remaining Part
C States of Delhi; Himachal Pradesh! (which included Bilaspur); Manipur;
and Tripura.! To these were added the Andaman and
Nicobar Islands; and the Laccadive and Amindivi
Islands. Under the original Constitution, the Andaman and Nicobar Islands
were included in Part D of the First Schedule. The Laccadive, Minicoy and

Union Territories.

[275]
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Amindivi Islands (renamed ‘Lakshadweep’ in 1973), on the other hand, were
included in the territory of the State of Madras. The States Reorganisation
Act and the Constitution (7th Amendment) Act, 1956 abolished Part D of
the ist-Schedule and constituted it a separate Union Territory.

By the Constitution g‘ enth, Twelfth, Fourteenth and Twenty-seventh)
Amendment Acts, some others were added to the list of Union Territories.

Since some of the erstwhile Union Territories (Himachal Pradesh,
Manipur, Tripura, Mizoram, Arunachal Pradesh! and Goa) have been lifted
up into the category of ‘States’, the number of Union Territories is, at the
end of 2000, seven' lgee Table II1, post].

Though all these Union Territories belong to one category, there are
some differences in the actual system of administration as between the
several Union Territories owing to the provisions of the Constitution as well
as of Acts of Parliament which have been made in pursuance of the
Constitutional provisions.

Article 239(1) provides that save as otherwise provided by Parliament
Kdniairnies by law, every Union Territory shall be administered
; by the President acting, to such extent as he thinks fit,
through an Administrator to be appointed tz' him with such designation as
he may specify.? Instead of appointing an Administrator from outside, the
President may appoint the Governor of a State as the Administrator of an
adjoining Union Territory; and where a Governor is so appointed, he shall
exercise his functions as such Administrator independently of his Council of
Ministers [Art. 239(2)].
All the Union Territories are thus administered by an Administrator as
the agent of the President and not by a Governor acting as the head of a
State.

In 1962, however, Art. 239A (amended by the 37th Amendment, 1974)
Provision for Legis- /2 introduced in the Constitution, to empower
lative mﬂ; Parliament to create a Legislature or Council of Minis-
and Council of ters or both for some of the Union Territories. By

ers. virtue of this power, Parliament enacted the Govern-

ment of Union Territories Act, 1963, providing for a

Legislative Assembly as well as a Council of Ministers to advise the

Administrator, in these Union Territories. Pondicherry alone is now left in
this category, all other Union Territories have become States.

On 1-2-1992, Arts. 239AA and 239AB (inserted by Constitution 69th
Amendment) came into force. To supplement these provisions the
Government of National Capital Territory of Delhi Act, 1991 was enacted.
Delhi has from 1993 a Legislative Assembly and a Council of Ministers. The
Government of Delhi has all the legislative powers in the State List excepting
entries 1 (Public Order), 2 (Police) and 18 (Land).

Parliament has exclusive legislative power over a Union Territory,
Logladutive Posie including matters which are enumerated in the State

" List [Art. 246(4)]. But so far as the two groups of Island
Territories; Dadra and Nagar Haveli; Daman and Diu; Pondicherry; are
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concerned, the President has got a legislative power, namely, to make
regulations for the peace, progress and good government of these
Territories. This power of the President overrides the legislative power of
Parliament inasmuch as a regulation made by the President as regards these

) Territories may repeal or amend any Act of
::'“‘:::: . Rz:“:']‘.f Parliament which is for the time being applicable to
tions as regards the Union Territory [Art. 240£l]i But the President’s
the Andaman & power to make regulations remain suspended
Nicobar Islands; while the Legislature is functioning in any of these
i“tﬂ:‘"" s g and  States,—to be revived as soon as such Legislature is

' dissolved or suspended.

Parliament may by law constitute a High Court for a Union Territory
or declare any court in ‘any such Territory to be a High Court for all or any
of the purposes of this Constitution l.Elrt. 241]. Until such legislation is made
High Courts for (e existing High Courts relating to such territories
U.ion Territories. shall continue to exercise their jurisdiction. In the

result, the Punjab and Haryana High Court acts as the
High Court of Chandigarh; the Lakshadweep is under the jurisdiction of the
Kerala High Court; the Calcutta High Court has got jurisdiction over the
Andaman and Nicobar Islands |vide Table XVI], the Madras High Court
has jurisdiction over Pondicherry; the Bombay High court over Dadra and
Nagar Haveli; and the Gauhati High Court (Assam) over Mizoram and
Arunachal Pradesh. The Territory of Goa, Daman and Diu had a Judicial
Commissioner but recently the Jurisdiction of the Bombay High Court has
been extended to this Territory. Delhi has a separate High Court of its own
since 1966.

There are no separate provisions in the Constitution relating to the
administration of Acquired Territories but the provisions relating to Union
Territories will extend by virtue of ther definition of
‘Union Territory’ [drt. 366(30)], as including “any
other territory comprised within the territory of India
- but not specified in that Schedule”. Thus, the Territory of Pondicherry,

Karaikal,s@anam and Mahe, was being administered by the President of
India through a Chief Commissioner until it was made a Union Territory, in
1962. Parliament has plenary power of legislation regarding such territory as
in the case of the Union Territories [4rt. 246(4)).

REFERENCES

1. Himachal Pradesh has since been transferred to the cate ry of States, by the State of
Himachal Pradesh Act, 1970, and Manipur and 'lsr?pura, by the N.E. Areas
{Reorganisation) Act, 1971. Similarly, tg the State of Mizoram Act, 1986, the State of
Arunachal Pradesh Act, 1986 and the Goa, Daman and Diu Reorganisation Act, 1987,
the Union Territories of Mizoram, Arunachal Pradesh and Goa have been elevated to
Statehood.

. Heterogeneous designations have been specified by the President in the case of the
different Union Territories:
(a) Administrator—Chandigarh, Dadra & Nagar Haveli, Daman & Diu, Lakshadweep.
(b) Lieutenant Governor—Delhi; Pondicherry; Andaman and Nicobar Islands,

uired
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CHAPTER 17

THE NEW SYSTEM OF PANCHAYATS
AND MUNICIPALITIES

THE village Panchayat was a unit of local administration since the early
History. British days, but they had to work under Government
control. When Indian leaders pressed for local
autonomy at the national level, the British Government sought to meet this
demand by offering concession at the lowest level, at the initial stage, by
giving powers of selfgovernment to Panchayats in rural area and
municipalities in urban areas, under various local names under different
enactments, ¢.g. the Bengal Local SelfGovernment Act, 1885; the Bengal
Village Self-Government Act, 1919; the Bengal Municipal Act, 1884.

In the Government of India Act, 1935, the power to enact legislation
was specifically given to the Provincial Legislature by Entry 12 in the
Provincial Legislative List. By virtue of this power, new Acts were enacted
by many other States vesting powers of administration, including criminal
justice, in the hands of the Panchayats.

Notwithstanding such existing legislation, the makers of the
Constitution of Independent India were not much satisfied with the working
of these local bodies as institutions of popular government and, therefore, a
Directive was included in the Constitution of 1949 in Art. 40 as follows:

“The state shall take steps to organise village panchayats and endow them with

such powers and authority as may be necessary to enable them to function as units

of self-government.”

But notwithstanding this Directive in Art. 40, not much attention was
given to hold elections in these local units as a unit of representative
democracy in the country as a whole. During the time of Mr. Rajeev Gandhi
it was considered necessary to further the organisation of these local units by
inserting specific provisions in the Constitution itself on the basis of which
the Legislatures of the various States might enact detailed laws according to
the guidelines provided by the Constitutional provisions.

The ideas so evolved, culminated in the passing of Constitution 73rd

The 73rd and 74th and 74th Amendment Acts, 1992 which inserted Parts

Constitution IX and IX-A in the Constitution. While Part IX relates

Amendment Acts. to the Panchayats, containing Arts. 243 to 243-O,

Part IXA relates to the Municipalities, containing

Arts. 243P to 243ZG. The provisions in Parts IX and IXA are more or less
parallel or analogous.

[281]
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Before entering into details, it may be pointed out that new system

: contained certain novel provisions, for example, direct

e ,n“,‘,;:tm. °f election by the l;eople in the same manner as at the

Union and State levels; reservation of seats for women;

an Election Commission to conduct election, a Finance Commission to
ensure financial viability of these institutions.

Another striking feature is that the provisions inserted in the
Constitution by Arts. 243-243ZG are in the nature of basic provisions which
are to be supplemented by laws made by the respective State Legislatures,
which will define the details as to the powers and functions of the various
organs, just mentioned.

It is to be recalled that ‘local Government’ including self-Government
institutions in both urban and rural areas is an exclusive State subject under
Entry 5 of List II of the 7th Sch., so that the Union cannot enact any law to
create rights and liabilities relating to these subjects. What the Union has,
therefore, done is to outline the scheme which would be implemented by
the several States by making laws, or amending their own existing laws to
bring them in conformity with the provisions of the 73rd and 74th
Constitution Amendment Acts.

After implementing legislation was enacted by the States, elections
have taken place in most of the States and the Panchayats and Municipalities
have started functionin der the new law. These amendments do not
apply to Jammu & Kasimir, Meghalaya, Mizoram, Nagland and National

pital Territory of Delhi.

[See, further, under Chap. 34—How the Constitution has worked, post].




CHAPTER 18
PANCHAYATS

PART IX of the Constitution envisages a threetier system of

3-tier system. Panchayats,! namely, (a) The village level; (b) The

District Panchayat” at the district level; (c) The

Intermediate  Panchayat which stands between the village and district
Panchayats in the States where the population is above 20 lakhs.

All the seats in a Panchayat shall be filled by persons chosen by direct

Composition. election from territorial constituencies in the Pan-

chayat area. The electorate has been named ‘Gram

Sabha' consisting of persons registered in the electoral rolls relating to a

village comprised within the area of a Panchayat. In this way representative
democracy will be introduced at the grass roots.

The Chairperson of each Panchayat shall be elected according to the
law passed by a State and such State Law shall also provide for the
representation of Chairpersons of Village and Intermediate Panchayats in
the District Panchayat, as well as members of the Union an State
Legislature in the Panchayats above the village level.

Article 243D provides that seats are to be reserved for (a) Scheduled
Reservation of Castes, and (b) Scheduled Tribes. The reservation
seats for Scheduled shall be in proportion to their population. If, for
Castes and example, the cheduled Castes constitute 30% of the
Scheduled Tribes. o nylation and the Scheduled Tribes 21%, then 30%
and 21% seats shall be reserved for them respectively.

Out of the seats so reserved not less than 1/3rd of the seats shall be
reserved for women belonging to Scheduled Castes and Scheduled Tribes,
respectively.

e Not less 1/3rd of the total number of seats to be
filled by direct elections in every Panchayat shall be

reserved for women.

Reservation of A State may by law make provision for similar
offices of reservation of the offices of Chairpersons in the
Chairpersons. Panchayats at the village and other levels.

These reservations favouring the Scheduled Castes and Tribes shall
cease to be operative when the period specified in Art. 334 (at present 60
years i.., upto 24-1-2010).

A State may by law also reserve seats or offices of Chairpersons in the
Panchayat at any level in favour of backward classes of citizens.

Reservation
women.
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Every Panchayat shall continue for five years from the date of its first

; meeting, But it can be dissolved earlier in accordance

Iy).“:‘uon of Pancha _/ith the procedure prescribed by State law. Elections

must take place before the expiry of the above

period. In case it is dissolved earlier, then the elections must take place

within six months of its dissolution. A Panchayat reconstituted after

premature dissolution (Le. before the expiry of the full period of five years)

shall continue only for the remainder of the period. But if the remainder of
the period is less than six months it shall not be necessary to hold elections.

Article 243F provides that all persons who are qualified to be chosen to
Qualification for the State Legislature shall be qualified to be chosen as
membership. a member of a Panchayat. The only difference is that

a person who has attained the age of 21 years will be
eligible to be a member (in case of State Legislature the prescribed age is 25
years—Art. 173). If a question arises as to whether a member has become
subject to any disqualification, the question shall be referred to such
authority as the State Legislature may provide by law.

State Legislatures have the legislative power, to confer on the
Panchayats such powers and authority as may be
tiex Necessary to enable them to function as institutions of
of Panchayats. selfgovernment [Arts. 243G-243H]. They may be
entrusted with the responsibility of (a) preparing plans
for economic development and social justice, (b) implementation of schemes
for economic development and social justice, and (c) in regard to matters
listed in the Eleventh Schedule (inserted by the 73rd Amendment). The list
contains 29 items, eg, land improvement, minor irrigation, animal
husbandry, fisheries, education, women and child development etc. The
11th Sch. thus distributes powers between the State Letgislature and the
Panchayat just as the 7th Sch. distributes powers between the Union and the
State Legislature.

A State may by law authorise a Panchayat to levy, collect and

prroptxiilate taxe:l, duties.btolls ltlatc. "Ij'he law l{nay tl.la;y

2 own the procedure to be followed as well as the

::::,?;r o limits of tgese exactions. It can also assign to a

Panchayat various taxes, duties etc. collected by the

State Government. Grants-in-aid may be given to the Panchayats from the
Consolidated Fund of the State.

Within one year from 25th April 1993, ie. the date on which the
Constitution 73rd Amendment came into force and
g?mz:;m° afterwards every five years the State Government shall
. appoint a Finance Commission to review the financial

position of the Panchayats and to make recommendations as to—
(a) the distribution between the State and the Panchayats of the net
proceeds of taxes, duties, tolls and fees leviable by the State which may be

divided between them and how allocation would be made among various
levels of Panchayats;

(b) what taxes, duties, tolls and fees may be assigned to the Panchayats;

Powers, authority
and ili

Powers to impose
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(c) grant-in-aid to the Panchayats.

The report of the Commission, together with a memorandum of action
taken on it, shall be laid before the State Legislature. These provisions are
modelled on Art. 280 which contains provisions regarding appointment of a
Finance Commission for distribution of finances between the Union and the

State Election Article 243K is designed to ensure free and fair
Commission. elections to the Panchayats.

Article 243K provides for the Constitution of a State Election Commi-
ssion consisting of a State Election Commissioner to be appointed by the
Governor. Powers of superintendence, direction and control of elections to
the Panchayats, including preparation of electoral rolls for it shall vest in the
State Election Commission. To ensure the independence of the Commission
it is laid down that State Election Commissioner can be removed only in the
same manner and on the same grounds as a Judge of a High Court. The
State Legislatures have the power to legislate on all matters relating to
elections to Panchayats.

As under Art. 329, courts shall have no jurisdiction to examine the

validity of a law, relating to delimitation of constituen-

oata g:::."enf; ciesd:rythe allotments of seats, made under Art. 243K.

ectoral matters. An election to a Panchayat can be called in question

only by an election petition which should be

presented to such authority and in such manner as may be prescribed by or
under any law made by the State Legislature.

REFERENCES

I. For the text of the 73rd Amendment Act relating to Panchama |Arts. 243-243-0
er ¢

, see
Author's Constitution Amendment Acts, 7th Ed. pp. 170-77; § onstitution of }ndia.

14th Ed,, 2008,




CHAPTER 19

MUNICIPALITIES AND
PLANNING COMMITTEES

PART IXA which has come into force on 1461993 gives a
constitutional foundation to the local self-government units in urban areas, In
fact such institutions are in existence all over the country.

Some of the provisions are similar to those contained in Part IX, eg.
Reservation of Seats, Finance Commission, Election Commission etc.

This part gives birth to two types of bodies:
(i) Institutions of selfgovernment [Art. 243Q), and
(ii) Institutions for planning [Arts. 243ZX and 243 ZE).

Institutions of self-government, called by a general name “munici-
palities” are of three types:

(a) Nagar Panchayat, for a transitional area, i.e. an area which is being
transformed from a rural area to an urban area.

(b) Municipal Council for a smaller urban area.
(c) Municipal Corporation for a larger urban area.

Article 243Q makes it obligatory for every State to constitute such
units. But if there is an urban area or part of it where municipal services are
being provided or proposed to be provided by an industrial establishment in
that area then considering also the size of the area and other factors the
Governor may specify it to be an industrial township. For such an area it is
not mandatory to constitute a Municipality.

The members of a municipality would generally be elected by direct

c sia ¢ election. The Legislature of a State may by law

M‘;:’:;:‘H:;“. ® provide for representation in a municipality of (i)

persons having special knowledge or experience in

municipal administration, (i) Members of Lok Sabha, State Assembly, Rajya

Sabha and Legislative Council, and (iii) the Chairpersons of Committees

constituted under CL. (5) of Art. 243S. The Chairperson shall be elected in
the manner provided by the Legislature.

For one or more wards comprised within the territorial area of a

Wards Committee. Municipality having a population of three lacs or more

it would be obligatory to constitute Ward Committees.

The State Legislature shall make provision with respect to its composition,

territorial area and the manner in which the seats in a ward committee shall
be filled.
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Other Commitioss. It is open for the State Legislature to constitute
Committees in addition to the wards committees.

Reservations of As in Part IX reservations of seats are to be
'g::t'e:“ sc'"’d':':: made in favour of the Scheduled Castes and
Seheduled Tribes.  Scheduled Tribes in every Municipality.

Out of the total number of seats to be filled by direct elections at least
Reservation  for 1/3rd would be reserved for women. This includes the
women. u%t: for women belonging to Scheduled Castes and

ribes.

Resorvation of It has been left to the State legislature to
offices of Chair- prescribe by law the manner of reservation of the
persons. offices of the Chairpersons of Municipalities.

All reservations in favour of Scheduled Castes and Tribes shall come
to an end with the expiry of the period specified in Art. 334.

It is permissible for a State Legislature to make provisions for
reservation of seats or offices of Chairpersons in favour of backward classes.

Every Municipality shall continue for five years from the date of its first
: meeting. But it may be dissolved earlier according to
m:‘i‘::uﬁ“_ °f Jaw. Article 243Q further prescribes that be%ore
dissolution a reasonable opportunity of being heard
must be given to the municipality. Elections to constitute a Municipality shall
be completed before the expiry of the period of five years. the
Municipality has been superseded before the expiry of its term, the elections
must be completed within six months of its dissolution. A Municipality
constituted after its dissolution shall continue only for the remainder of the
term. But if the remainder of the period is less than six months it shall not be
necessary to hold elections.

It has been Nfrovided that no amendment of the law in force shall cause
dissolution of a Municipality before the expiry of the five years term.

Article 243V lays down that all persons who are qualified to be chosen

. : to the State legislature shall be qualified for being a

m,.,ifi‘,:ﬁ’;‘,’,‘{‘ for member of agllfdunicipality. Thgre is an important

difference. Persons who have attained the age of 21

years will be eligible to be a member. While the constitutional requirement

is that for election to the State legislature of a State a person must have
attained the age of 25 years [Art. 173].

Legislatures of States have been conferred the power [Art. 243W] to

i ol saibipaigy confer on the Municipalities all such powers and
P e sonsibilitic, Authority as may be necessary to enable them to
of Municipalities. function as institutions of self-government. It has
specifically been mentioned that they may be given

the responsibility of (a) preparation of plans for economic development and
social justice, (b) implementation of schemes as may be entrusted to them,
and (c) in regard to matters listed in_the 12th schedule. This schedule
contains 18 items, ¢.g. Urban Planning, Regulation of Land Use, Roads and
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Bridges, Water Supply, Public Health, Fire Services, Urban Forestry, Slums,
etc.

A State Legislature may by law authorise a Municipality to levy, collect
and appropriate taxes, duties, tolls etc, The law may lay down the limits and
pose Prescribe the procedure to be followed. It can also

P to im
t::,::ndormm assign to a Municipality various taxes, duties etc.

resources. collected by the State Government. Grants-in-aid may
be given to the Municipalities, from the Consolidated
Fund of the State.

The Finance Commission appointed under Art. 243 (see Chap. 18

" under Panchayat Finance Commission) shall also

5:".::‘;&',: “® review the financial position of the Municipalities and
make recommendations as to—

(a) the distribution between the State and the Municipalities of the net
proceeds of taxes, duties, tolls and fees leviable by the State which may be
divided between them and allocation of shares amongst different levels of
Municipalities.

(b) the taxes, duties, tolls and fees that may be assigned to the
Municipalities.

(c) grants-in-aid to the Municipalities.

(d) the measures needed to improve the financial position of the
Municipalities.
(e) any other matter that may be referred to it by the Governor.

The State Election Commission appointed under Art. 243K shall have

; i the power of superintendence, direction and control of

fil;:tl::: gty (i) the preparation of electoral rolls for, and (i) the

conduct olP all elections to the Municipalities. State

Legislatures have been vested with necessary power to regulate by law all
matters relating to elections to Municipalities.

The courts shall have no jurisdiction to examine the validity of a law,

Bar to interference relating to delimitation of constituencies or the

b{ courts in allotment of seats made under Art. 243ZA. An

electoral matters.  election to a Municipality can be called in question

only by an election petition which should be

presented to such authority and in such manner as may be prescribed by or
under any law made by the State Legislature.

Apart from giving constitutional recognition to Municipalities the 74th
Committees for (a) ‘‘mendment! lays down that in every State two
D?s?rlil::lt pl‘n;i(,,l% committees shall be constituted.

::: ) 9‘?"’ (1) At the district level a District Planning
Committee [Art. 243ZD).

(2) In every metropolitan area a Metropolitan Planning Committee
[Art. 243ZB).
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The composition of the committees and the manner in which the seats
are to be filled are to be provided by a law to be made by the State
legislature. But it has been laid down that,—

(a) in case of the District Planning Committee at least 4/5th of the members
shall be elected by the elected members of the district level Panchayat and of the
Municipalities in the district from amongst themselves. Their proportion would
be in accordance with the ratio of urban and rural population of the district.

(b) in case of Metropolitan Planning Committee at least 2/3rd of the
members of the committee shall be elected by the Members of the
Municipalities and Chairpersons of the Panchayats in the Metropolitan area
from amongst themselves. The proportion of seats to be shared by them
would be based on the ratio of the population of the Municipalities and of
the Panchayats in the area.

The State legislature would by law make provision with respect to (i)
the functions relating to district planning that may be assigned to the district
committees, and (iii the manner in which the Chairperson of a district
committee may be chosen.

The Committee shall prepare and forward the development plan to the
State Government. In regard to the Metropolitan Planning Committee which
is to Frepare a development plan for the whole Metropolitan area the State
Legislature may by law make provision for

(1) the representation of the Central and State Governments and of
such organisations and institutions as may be deemed necessary,

(2) the functions relating to planning and co-ordination for the
Metropolitan area,

(3) the manner in which the Chairpersons of such committees shall be
chosen.

The development plan shall be forwarded to the State Government.

This part adds one more function to the duties cast on the Finance
Rddiiion  to the Commission appointed by the President under
duties of the Art. 2680. The Commission will make recommen-
Finance Commi- dations in regard to the measures needed to augment
ssion under the Consolidated Fund of a State to supplement the
Art. 280. resources of the Municipalities in the State on the

basis of the recommendations made by the State

Finance Commission,

REFERENCES

1. For the text of the 74th Amendment Act relating to Municipalities [Arts. 243P-243ZG],
see Author's Constitution Amendment Acts, 7th Ed., pp. 177-84; Shorter Constitution of
India, 14th Ed., 2008,




CHAPTER 20

ADMINISTRATION OF SCHEDULED
AND TRIBAL AREAS

THE Constitution makes special provisions for the Administration of
certain areas called ‘Scheduled Areas’ in States other than Assam,
Meghalaya, Tripura and Mizoram even though such areas are situated
within a State or Union Territory [Art. 244(1)], presumably because of the
backwardness of the people of these Areas. Subject to leq'islaﬁon by
Parliament, the er to declare any area as a ‘Scheduled Area’ is given to
the President [5th Schedule, paras 6-7] and the President has made the
Scheduled Areas. Scheduled Areas Order, 1950, in pursuance of this

power. These are Areas inhabited by Tribes specified
as ‘Scheduled Tribes’, in States other than Assam, Meghalaya Tripura and
Mizoram.' Special provisions for the administration of such Areas are given
in the 5th Schedule.

The Tribal Areas in the States of Assam, Meghalaya, Tripura? and
Tiibal Aveas. Mizoram are separately dealt with [Ar. 2M$2)], and

provisions for their administration are to be found in
the Sixth Schedule to the Constitution.

The systems of administration under the Fifth and Sixth Schedules may
be summarised as follows:

I. The 5th Schedule of the Constitution deals with the administration
Adminiatration. of and control of Scheduled Areas as well as of
Scheduled Areas in Scheduled Tribes in States other than Assam,
States other than Meghalaya, Tripura and Mizeram. The main features of
Assam, Meghalaya, Tri- the administration provided in this Schedule are as
pura and Mizoram. follows:

The executive power of the Union shall extend to giving directions to
the respective States regarding the administration of the Scheduled Areas
[Sch. V, para 3]. The Governors of the States in which there are ‘Scheduled
Areas’! have to submit reports to the President regarding the administration
of such Areas, annually or whenever so required by the President [Sch. V,
para 3]. Tribes Advisory Councils are to be constituted to give advice on
such matters as welfare and advancement of the Scheduled Tribes in the
States as may be referred to them by the Governor [Sch. V, para 4].

The Govemnor is authorised to direct that any particular Act of Parliament
or of the Legislature of the State shall not apply to a Scheduled Area or shall
apply, only subject to exceptions or modifications. The Governor is also
authorised to make regulations to prohibit or restrict the transfer of land by,
or among members of, the Scheduled Tribes, regulate the allotment of land,

293




294 |IADMINISTRATION OF SCHEDULED AND TRIBAL ARE# CHAP. 2

and regulate the business of money-lending. All such regulations made by
the Governor must have the assent of the President [Sch. V, para 5).

The foregoing provisions of the Constitution relating to the
administration of the Scheduled Areas and Tribes may be altered by
Parliament by or legislation, without being required to go through the
formalities relating to the amendment of the Constitution [Sch. V, para 7(2)).

The Constitution provides for the appointment of a Commission to
report on the administration of the Scheduled Areas and the welfare of the
Scheduled Tribes in the States. The President may appoint such
Commission at any time, but the appointment of such Commission at the
end of ten years from the commencement of the Constitution is obligato
grt. 339(1)1_3 A Commission was accordingly appointed (with Sri U.N.

hebar as Chairman) in 1960 and it submitted its report to the President
towards the end of 1961.

IL. The Tribal Areas in Assam, Meghalaya, Tripura and Mizoram are

specified in the Table appended to the 6th Schedule
q xibal h?“l::la in mara 20) in the Constitution, which has undergone
Tripura arel Miee. several amendments. Originally, it consisted of two
ram. Parts, A and B. But since the creation of the States of

Nagaland, the Table (as amended in 1972, 1984 and
1988) includes 9 areas, in four Parts:

Part 1. The North Kachar Hills District; 2. The Karbi Anglong
District.; 3. The Bodoland Territorial Areas District.

Part II—1. The Khasi Hills District; 2. The Jaintia Hills District; 3. The
Garo Hills District (in Meghalaya).

Part IIA—Tripura Tribal Areas District.

Part III—1. The Chakma District; 2. The Mara District; 3. The Lai
District.

While the administration of Scheduled Areas in States other than
Assam, Meghalaya, Tripura and Mizoram? is dealt with in Sch. V, the 6th
Schedule deals with the tribal areas in Assam, Meghalaya, Tripura and
Mizoram.?

These Tribal Areas are to be administered as autonomous districts.
These autonomous districts are not outside the executive authority of the
State concerned but provision is made for the creation of District Councils
and Regional Councils for the exercise of certain legislative and judicial
functions. These Councils are primarily representative bodies and they have
got the power of law-making? in certain specified fields such as management
of a forest other than a reserved forest, inheritance of property, marriage and
social customs, and the Governor may also confer upon these Councils the
power to try certain suits or offences.* These Councils have also the power
to assess and collect land revenue and to impose certain specified taxes. The
laws made by the Councils shall have, however, no effect unless assented to
by the Governor.

With respect to the matters over which the District and Regional Councils
are thus empowered to make laws, Acts of the State Legislature shall not
extend to such Areas unless the relevant District Council so directs by
public notification.’ As regards other matters, the President with respect to a
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Central Act and the Governor with respect to a State Act, may direct that an
Act of Parliament or of the State Legislature shall not apply to an
autonomous district or shall apply only subject to exceptions or
modifications as he may specify in his notification.

These Councils shall also possess judicial power, civil and criminal,
subject to the jurisdiction of the High Court as the Governor may from time
to time specify.

REFERENCES

. These States, in 1984, are—Andhra Pradesh, Bihar, Gujarat, Himachal Pradesh, Madhya
Pradesh, Maharashtra, Orissa and Rajasthan (India 1984, p. 152).

. Meghalaya was added by the North-Eastern Areas (Reorganisation) Act, 1971. Tripura by
thgeeb Constitution (49th Amendment) Act, 1984 an Mizoram by State of Mizoram Act,
1986.

. Para 3, Sixth Schedule.

. Para 4, Sixth Schedule. -

. Paras 12, 12A, 12AA and 12B, Sixth Schedule.




CHAPTER 21

ORGANISATION OF THE
JUDICIARY IN GENERAL

IT has already been pointed out, that notwithstanding the adoption of a
. federal system, the Constitution of India has not
g:ti:‘:d:?f]u?hi‘.é’:i provided for a double system of Courts as in the
Powers. United States. Under our Constitution there is a single
integrated system of Courts for the Union as well as
the States which administer both Union and State laws, and at the head of
the entire system stands the Supreme Court of India. Below the Supreme
Court stand the High Courts of the different States' and under each High
Court there is a hierarchy of other Courts which are referred to in the
Constitution as ‘subordinate courts’ i.¢., courts subordinate to and under the
control of the High Court [4rts. 233-237].

The organisation of the subordinate judiciary varies slightly from State
to State, but the essential features may be explained with reference to Table
XVI, post, which has been drawn with reference to the system obtaining in
the majority of the States.

The Supreme Court has issued a direction? to the Union and the States
to constitute an All India Judicial Service and to bring about uniformity in
designation of officers both in criminal and civil side. Concrete steps in this
directions are yet to be taken by the Government.

At the lowest stage, the two branches of justice,—civil and

A o criminal —are bifurcated. The Union Courts and the

g:lﬂl:‘"mhy °f Bench Courts, constituted under the Village Self-

; Government Acts, which constituted the lowest civil

and criminal Courts respectively, have been substituted by Panchayat Courts

set up under post-Constitution State legislation. The Panchayat Courts also

function on two sides, civil and criminal, under various regional names, such

as the Nyaya Panchayat, Panchayat Adalat, Gram Kutchery , and the like. In

some States, the Panchayat Courts, are the Criminal Courts of the lowest
jurisdiction,” in respect ofy petty cases.

The Munsiff's Courts are the next higher Civil Courts, having jurisdiction
as determined by High Courts. Above the Munsiffs are Subordinate Judges who
have got unlimited pecuniary jurisdiction over civil suits and hear first appeals
from the judgments of Munsifis. The District Judge hears first appeals from the
decisions of Subordinate Judges and also from the Munsiffs (unless they are
transferred to a Subordinate Judge) and himself possesses unlimited original

[299]




300 INTRODUCTION TO THE CONSTITUTION OF INDIA ~ [CHAP. 21

jurisdiction, both civil and criminal. Suits of a small value are tried by the
Provincial Small Causes Courts.

The District udie is the highest judicial authority (civil and criminal)
in the district. He hears appeals from the decisions of the superior
Magistrates and also tries the more serious criminal cases, known as the
Sessions cases. A Subordinate Judge is sometimes vested also with the
Eowers of an Assistant Sessions Judge, in which case he combines in his
ands both civil and criminal powers like a District Judge.?

Since the enactment of the Criminal Procedure Code, 1973, the trial of
criminal cases is done exclusively by ‘Judicial Magistrates’, except in Jammu
& Kashmir and Nagaland, to whici; that Code does not apply. The Chief
Judicial M is the head of the Criminal Courts within the district. In
Calcutta and other ‘metropolitan areas’, there are Metropolitan Magistrates.?
The Judicial and Metropolitan Magistrates, discharging judicial functions,
under the administrative control of the State High Court, are to be
distinguished from Executive Magistrates who discharge the executive
function of maintaining law and order, under the control of the State
Government.

There are special arrangements for civil judicial administration in the
‘Presidency towns’, which are now called ‘metropolitan areas’. The Original
Side of the High Court at Calcutta tries the bigger civil suits arising within
the area of the Presidency town. Suits of lower value within the City are tried
by the City Civil Court and the Presidency Small Causes Court. But the
Original Criminal jurisdiction of all High Courts, including Calcutta, has
been taken away by the Criminal Procedure Code, 1973. 7

The High Court is the supreme judicial tribunal of the State,—having
both Original and Appellate jurisdiction. It exercises appellate jurisdiction
over the District and Sessions Judge, the Presidency Magistrates and the
Original Side of the High Court itself (where the Original Side still
continues). There is a Hi Court for each of the States, except Manipur,
Meghalaya, Tripura and and which have the High Court of Assam (at
Gauhati) as their common High Court; and Haryana, which has a common
High Court (at Chandigarh) with Punjab. The Bombay High Court is
common to Maharashtra and Goa.

As regards the Judiciary in Union Territories, see under ‘Union Terri-
tories’.

The Supreme Court has appellate jurisdiction over the High Courts
and is the highest tribunal of the land. The Supreme Court also possesses
original and advisory jurisdictions which will be fully explained hereafter (in
Chap. 22).

REFERENCES

. For a list of High Courts, their seat and territorial jurisdiction, see Table XVIL
2. All India Judges Asson. v. Union of India, AIR 1992 S.C. 165.

3. See Author’s Criminal Procedure Code, 1973 (Prentice-Hall of India, 2nd Ed., 1992),
pp- 33 et seq.




CHAPTER 22
THE SUPREME COURT

PARLIAMENT has the power to make laws regulating the constitution,
organisation, jurisdiction and powers of the Supreme
Court. Subject to such legislation, the Supreme Court
consists of the Chief Justice of India and not more
than twenty-five' other Judges [Art. 124].

Besides, the Chief Justice of India has the power, with the previous
consent of the President, to request a retired Supreme Court Judge to act as
a Judge of the Supreme Court for a temporary period. Similarly, a High
Court Judge may be appointed ad hoc Judge of the Supreme Court for a
te?mpgg]u'y period if there is a lack of quorum of the permanent Judges [Arts.
127-128].

Every Judge of the Supreme Court shall be appointed by the President
Appolntment  .of of India. The President shaﬁ, in this matter, consult
J,,Sge,, other persons besides taking the advice of his

Ministers. In the matter of appointment of the Chief
Justice of India, he shall consult such Judges of the Supreme Court and of
the High Courts as he may deem necessary. A nine-Judge Bench of the
Supreme Court has laid down that the seniormost Judge of the Supreme
Court considered fit to hold the office should be appointed to the office of
Chief Justice of India.? And in the case of appointment of other Judges of
the Supreme Court, consultation with the Chief Justice of India, in addition
to the above, is obligatory [Art. 124(1)]. Consultation would generally mean
concurrence.” The above provision, thus, modifies the mode of appointment
of Judges by the Executive—Dby providing that the Executive shoqu consult
members of the Judiciary itself, who are well-qualified to give their opinion
in this matter.®

Constitution of the
Supreme Court.

In a reference* g‘l-ot as a review or reconsideration of the Second Judges

case) made by the President under Art. 143 relating to the consultation
between the Chief Justice of India and his brotherr]udges in matters of
appointment of the Supreme Court Judges and the relevance of seniority in
making such appointments, the nine-Judge Bench opined:

1. The opinion of the CJI, having primacy in the consultative process
and reflecting the opinion of the judiciary, has to be formed on the basis of
consultation with the collegium, comprising of the CJI and the four senior
most Judges of the Supreme Court. %’he _]gudge. who is to succeed the CJI
should also be included, if he is not one of the four senior most Judges.
Their views should be obtained in writing.
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2. Views of the senior most Judges of the Suﬁreme Court, who hail
from the High Courts where the persons to be recommended are
functioning as Judges, if not the part of the collegium, must be obtained in
writing.

3. The recommendation of the collegium alongwith the views of its
members and that of the senior most Judges of the Supreme Court who hail
from the High Courts where the persons to be recommended are
functioning as Judges should be conveyed by the Chief Justice of India to
the Govt. of India.

4. The substance of the views of the others consulted by the Chief
Justice of India or on his behalf, particularly those of non-Judges (Members
of the Bar) should be stated in tfe memorandum and be conveyed to the
Govt. of India.

5. Normally, the collegium should make its recommendation on the
basis of consensus but in case of difference of opinion no one would be
appointed, if the CJI dissents.

6. If two or more members of the collegium dissent, CJI should not
persist with the recommendation.

7. In case of non-appointment of the person recommended, the
materials and information conveyed by the Govt. of India, must be placed
before the original collegium or the reconstituted one, if so, to consider
whether the recommendation should be withdrawn or reiterated. It is only if
it unanimously reiterated that the appointment must be made.

8. The S]'l may, in his discretion, bring to the knowledge of the person
recommended the reasons disclosed by the Govt. of India for his non-
appointment and ask for his response thereto, which, if made, be considered
by the collegium before withdrawing or reitirating the recommendation.

9. Merit should be predominant consideration though mter~senion'atﬁ
among the Judges in their High Courts and their combined seniority on
India basis should be given weight.

10. Cogent and good reasons should be recorded for recommending a
person of outstanding merit regardless of his lower seniority.

11. For recommending one of several persons of more or less equal
degree of merit, the factor of the High Courts not represented on the
Supreme Court, may be considered.

12. The judge passed over can be reconsidered unless for strong

reasons, it is recor

13. The recommendations made by the CJI without complying with the
norms and requirements, are not binding on the Govt. of India.

A person shall not be qualified for appointment as a Judge of the
alificati £ Supreme Court unless he is (a) a citizen of India; and
Sl';'poh:f;e’::" o5 (b) either,—(i) a distinguished jurist; or (ii) has been a
Judge. gh Court Judge for at least 5 years; or (iii) has been

an Advocate of a High Court (or two or more such

ed that he be never appointed.
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Courts in succession) for at least 10 years [4rt. 124(3)].

No minimum age is prescribed for appointment as afludge of the

Supreme Court, nor an fixed period of office. Once
appointed, a Judge of the Supreme Court may cease
to be so, on the happening of any one of the following contingencies (other
than death):

(a) On attaining the age of 65 years; (b) On resigning his office by
writing addressed to the President; (cj On being removed by the President
upon an address to that effect being passed by a special majority of each

ouse of Parliament (viz., a majority of the total membership of that House
and by majority of not less than two-thirds of the members of that House
present and voting).

Tenure of Judges.

The only grounds upon which such removal may take place are (1)
‘proved misbehaviour’ and (2) ‘incapacity’ [Art. 124(4)).

The combined effect of Art. 124(4) and the Judges (Inquiry) Act, 1968
Kstackment ¥ is that the following procedure is to be observed for
Jlu‘l’;e. removal of a Judge. This is commonly known as

impeachment—

(1) A motion addressed to the President signed by at least 100
members of the Lok Sabha or 50 members of the Rajya Sabha is delivered
to the Speaker or the Chairman.

(2) The motion is to be investigated by a Committee of three (2 Judges
of the Supreme Court and a distinguished jurist).

(3) If the Committee finds the Judge guilty of misbehaviour or that he
suffers from incapacity the motion (para 1, above) together with the report of
the Committee is taken up for consideration in the House where the motion
is pending.

(4) If the motion is passed in each House by majority of the total
membership of that House and by a majority of not less than two-thirds of
that House present and voting the address is presented to the President.

(5) The Judge will be removed after the President gives his order for
removal on the said address.

The procedure for impeachment is the same for Judges of the Supreme
Court and the High Courts. After the Constitution this procedure was started
against SHRI R. RAMASWAMY in 1991-93. The Committee found the Judge
guilty. In the Lok Sabha the Congress Party abstained from voting and so
the motion could not be passed with requisite majority. .

Siiires. i A Judge of the Supreme Court gets a salary of
LA Rs. 30,000 per mensem® and the use of an official
residence free of rent. The salary of the Chief Justice is Rs. 33,0005

Independence of The independence of the Judges of the Supreme
Supreme  Court (Court is sought to be secured by the Constitution in a
Judges, how umber of ways:

secured.
(a) Though the appointing authority is the
President, acting with the advice of his Counc of Ministers, the
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appointment of Supreme Court Judge has been lifted from the realm of pure
po itics3by requiring the President to consult the Chief Justice of India in the
matter.

(b) By laying down that a Judge of the Supreme Court shall not be
removed by the President, except on a joint address by both Houses of
Parliament (supported by a majority of the total membership and a majority
of not less than two-thirds of the members present and voting, in each
House), on ground of proved misbehaviour or incapacity of the Judge in
question [Art. 124(4)).

This provision is similar to the rule prevailing in England since the Act
of Settlement, 1701, to the effect that though Judges of the Superior Courts
are appointed by the Crown, they do not hold office during his pleasure, but
hold their office ‘on good behaviour’ and the Crown may remove them only
upon a joint address from both Houses of Parliament.

(c) By fixing the salaries of the Judges by the Constitution and
providing that though the allowances, leave and pension may be determined
by law made by Parliament, these shall not be varied to the disadvantage of
a Judge during his term of office. In other words, he will not be affected
adversely by any changes made by law since his appointment [Art. 125(2)).

But it will be competent for the President to override this guarantee,
under a Proclamation of ‘Financial Emergency’ [Art. 360(4)(b)).

(d) By providing that the administrative expenses of the Supreme
Court, the salaries and allowances, etc., of the Judges as well as of the staff of
the Supreme Court shall be ‘charged upon the Consolidated Fund of India’;
i.e., shall not be subject to vote in Parliament [Art. 146(3)].

(e) By forbidding the discussion of the conduct of a Judge of the
Supreme Court (or of a High Court) in Parliament, except upon a motion
for an address to the President for the removal of the Judge [4rz. 121].

(f) By laying down that after retirement, a Judge of the Supreme Court
shall not plead or act in any Court or before any authority within the
territory of India® [Art. 124(7)].

[It is to be noted that there are analogous provisions in the case of High
Court Judges; see Chap. 23, post.|

It has been rightly said that the jurisdiction and powers of our Supreme

: Court are in their nature and extent wider than those

:.‘.'f:;‘,'.’.‘e & co:,h,-: exercised by the highest Court of any other country.”

under the It is at once a federal Court, a Court of appeal and a

Constitution. guardian of the Constitution, and the law declared by

it, in the exercise of any its jurisdictions under the

Constitution, is binding on all other Courts within the territory of India
[Art. 141).

Compared  with Our Supreme Court possesses larger powers®
the American (ha; the American Supreme Court in several

Supreme Court. respects—
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Firstly, the American Sutﬁreme Court’s appellate jurisdiction is
confined to cases arising out of the federal relationship or those relating to
the constitutional validity of laws and treaties. But our gupreme Court is not
only a federal court and a guardian of the Constitution, but also the highest
court of apgeal in the land, relating to civil and criminal cases [Arts. 133-
134], apart from cases relating to the interpretation of the Constitution.

Secondly, our Supreme Court has an extraordinary power to entertain
agpeal, without any limitation upon its discretion, from the decision not onl
of any court but also of any tribunal within the territory of India [Art. 136].
No such power belongs to the American Supreme Court.

Thirdly, while the American Supreme Court has denied to itself any
power to advise the Government and confined itself only to the
determination of actual controversies between parties to a litigation, our
Supreme Court is vested by the Constitution itse with the power to deliver
advisory opinion on any question of fact or law that may be referred to it by
the President [Art. 143].

Every federal Constitution, whatever the degree of cohesion it aims at,
involves a distribution of powers between the Union and the units
: composing the Union, and both Union and State
Sz,u,‘:f " Eeqers) Govgrnmems derive their authority from, and are

limited by the same Constitution. In a unitary
Constitution, like that of England, the local administrative or legislative
bodies are mere subordinate bodies under the central authority. Hence,
there is no need of judicially determining disputes between the central and
local authorities. But in a federal Constitution, the powers are divided
between the national and State Governments, and there must be some
authority to determine disputes between the Union and the States or the
States inter se and to maintain the distribution of powers as made by the
Constitution.

Though our federation is not in the nature of a treaty or compact
between the component units, there is, nevertheless, a division of legislative
as well as administrative powers between the Union and the States.
Article 131 of our Constitution, therefore, vests the Supreme Court with
original and exclusive jurisdiction to determine justiciable disputes between
the Union and the States or between the States inter se.®

Like the House of Lords in England, the Supreme Court of India is the
final appellate tribunal of the land, and in some respects, the jurisdiction of
the Supreme Court is even wider than that of the House of Lords. As

. regards criminal appeals, an appeal lies to the House
) 2 8 Court of of Lords only if the Attorney-General certifies that the

PPevs; decision of the Court of Criminal Appeal involves a
point of law of exceptional public importance and that it is desirable in the
public interest that a further appeal should be brought. But in cases specified
in Cls. m and () of Art. 134(1) of our Constitution (death sentences), an
appeal lie to the Supreme Court as of right.

As to appeals from High Courts in civil cases, however, the position has
been altered by an amendment of Art. 133(1) by the Constitution (30th
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Amendment) Act, 1972, which has likened the law to that in England. Civil
appeals from the decisions of the Court of A, peal lie to the House of Lords
only if the Court of Appeal or the House o!f) Lords grants leave to appeal,
Under Art. 133(1) of our Constitution as it originally stood, an appeal to the
Supreme Court lay as of right in cases of higher value (as certified by the
High Court). But this value test and the category of appeal as of right has
been abolished by the amendment of 1972, under which appeal from the
decision of a High Court in a civil matter will lie to the Supreme Court only
if the High Court certifies that the case involves ‘a substantial question of law
of general importance’ and that ‘the said question needs to be decided by
the Supreme Court’ 8

But the right of the Supreme Court to entertain appeal, by special leave,
in any cause or matter determined by any Court or tribunal in India, save
military tribunals, is unlimited [47t, 136].

As against unconstitutional acts of the Executive the jurisdiction of the
(iii) As a Guardian Courts is nearly the same under all constitutional
of the Consti- Systems. But not so is the control of the Judiciary over
tution. e Legislature.

It is ture that there is no express provision in our Constitution
empowering the Courts to invalidate laws; but the Constitution has imposed
definite limitations upon each of the or of the state, and any
transgression of those limitations would make the law zoid. It is for the
Courts to decide whether any of the constitutional limitations has been
transgressed or not,” because the Constitution is the organic law subject to
which ordinary laws are made by the Legislature which itself is set up by the
Constitution.

Thus, Art. 13 declares that any law which contravenes any of the
rovisions of the Part on Fundamental Rights, shall be void. But, as our
gu reme Court has observed,” even without the specific provision in Art. 13
(wgich has been inserted only by way of abundant caution), the Court
would have the powers to declare any enactment which transgresses a
fundamental right as invalid.

Similarly, Art. 254 says that in case of inconsistency between Union
and state laws in certain cuses, the State law shall be zoid,

The limitations imposed by our Constitution upon the powers of
Legislatures are—(a) Fundamental rights conferred by Part IIL (b)
Legislative competence. (c) Specific provisions of the Constitution imposing
limitations relating to particular matters.!?

It is clear from the above that (apart from the jurisdiction to issue the
writs to enforce the fundamental ringts, which has been explained earlier
the jurisdiction of the Supreme Court is three-fold: (a) Original; (b
Appellate; and (c) Advisory.

The Original jurisdiction of the Supreme Court is dealt with in Art. 131

- of the Constitution. The functions of the Supreme

:i' cﬁo"‘;“‘g Juris- - Court under Art. 131 are purely of a federal character
Cour‘:? UPFEME  and are confined to disputes between the Government

of India and any of the States of the Union, the
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Government of India and any State or States on one side and any other
State or States on the other side, or between two or more States inter se. In
short, these are disputes between different units of the federation which will
be within the exclusive original jurisdiction of the Supreme Court. The
Original jurisdiction of the Supreme Court will be exclusive, which means
that no other court in India shall have the power to entertain any such suit.
On the other hand, the Supreme Court in its original jurisdiction will not be
entitled to entertain any suit where both the parties are not units of the
federation. If any suit is brought either t the State or the Government
of India by a private citizen, that will not lie within the original jurisdiction of
the Supreme Court but will be brought in the ordinary courts under the
ordinary law.

, one class of disputes, though a federal nature, is excluded from
this original jurisdiction of the Supreme Court, namely, a dispute arising out
of any treaty, agreement, covenant, engagement; ‘sanad’ or other similar
instrument which, having been entered into or executed before the
commencement of this Constitution continues in operation after such
commencement or which provides that the said jurisdiction shall not extend
to such a dispute.!! But these disputes may be referred by the President to
the Supreme Court for its advisory opinion.

It may be noted that until 1962, no suit in the original jurisdiction had
been decided by the Supreme Court. It seems that the utes, if any,
between the Union and the units or between the units inter se had so far
been settled by negotiation or agreement rather than by adjudication. The
first suit, brought by the State of West Bengal against the Union of India in
1961, to declare the unconstitutionality of the Coal Bearing Areas
Acquisition and Development) Act, 1957, was dismissed by the Supreme

ourt.'?

In this context, it should be further noted that there are certain
provisions in the Constitution which exclude from the original jurisdiction of
the Supreme Court certain disputes, the determination of which is vested in
other tribunals:

(i) Disputes specified in the Proviso to Arts. 131 and 363(1).

(13 Complaints as to interference with inter-State water supplies,
referred to the statutory tribunal mentioned in Art. 262, if Parliament so
legislates. '

Since Parliament has enacted the Inter-State Water Disputes Act (33 of
1956), Art. 262 has now to be read with s. 11 of that Act.

(iii) Matters referred to the Finance Commission [Art. 280].

(iv) Adjustment of certain expenses as between the Union and the
States under Arts. 257(4), 258(3).

v) Adjustment of certain expenses as between the Union and the
States [Art. 290].

The jurisdiction of the Supreme Court to entertain an application
' under Art. 32 for the issue of a constitutional writ for

B.  Writ Juris 4o ooforcement of Fundamental Rights, is sometimes

diction, treated as an ‘original’ jurisdiction of the Supreme
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Court, It is no doubt original in the sense that the party aggrieved has the
right to directly move the Supreme Court by presenting a petition, instead of
coming through a High Court by way of appeal. Nevertheless, it should be
treated as a separate jurisdiction since the dispute in such cases is not between
the units of the Union but an aggrieved individual and the Government or any of
its agencies. Hence, the jumon under Art. 32 has no analogy to the
jurisdiction under Art. 131.

The Supreme Court is the highest court of appeal from all courts in the
territory of India, the jurisdiction of the Judicial Committee of the Privy
Cik it Sty Council to hear appeals from India having been
dictinhof S:P{em abolished on the eve of the Constitution. The
Court. Appellate jurisdiction of the Supreme Court may be

divided under three heads:

(i) Cases involving interpretation of the Constitution,—civil, criminal or
otherwise.

(ii) Civil cases, irrespective of any constitutional question.
iii) Criminal cases, irrespective of any constitutional question.
pe: y q

Apart from appeals to the Supreme Court by special leave of that
Court under Art, 136, an appeal lies to the Supreme Court from any
judgment, decree or final order in a civil proceeding of a High Court in two
classes of cases—

(A) Where the case involves a substantial question of law as to the
‘interpretation of the Constitution, an appeal shall lie to the Supreme Court on
the certificate of the High Court that such a question is involved or on the
leave of the Supreme Court where the High Court has refused to grant such
a certificate but the Supreme Court is satisfied that a substantial question of
law as to the interpretation of the Constitution is involved in the case
[Are. 132].

(B) In cases where no constitutional question is involved, appeal shall lie
to the Supreme Court if the High Court certifies that the following
conditions are satisfied [Art. 133(1)]—

(i) that the case involves a substantial question of law;

(ii) that in the opinion of the High Court the said question should be
decided by the Supreme Court.

Prior to the Constitution, there was no court of criminal appeal over
the High Courts. It was only in a limited sphere that the Privy Council
entertained appeals in criminal cases from the High Courts by special leave
but there was no appeal as of right. Article 134 of the Constitution for the
(i) Criminal first time provides for an appeal to the Supreme Court

& from any judgment, final order or sentence in a
criminal proceeding of a High Court, as of right, in two specified classes of
cases—

(a) where the High Court has on an appeal reversed an order of
acquittal of an accused person and sentenced him to death;
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(b) where the High Court has withdrawn for trial before itself any case
from any court subordinate to its authority and has in such trial convicted
the accused and sentenced him to death.

In these two classes of cases relating to a sentence of death by the High
Court, appeal lies to the Supreme Court as of right.

Besides the above two classes of cases, an appeal may lie to the
Supreme Court in any criminal case if the High Court certifies that the case
is a fit one for appeal to the Supreme Court. The certificate of the High
Court would, of course, be granted only where some substantial question of
law or some matter of great public importance or the infringement of some
essential principles of justice are involved. Appeal may also lie to the
Supreme Court (under Ar. 132) from a criminal proceeding if the High
Court certifies that the case involves a substantial question of law as to the
interpretation of the Constitution.

Except in the above cases, no appeal lies from a criminal proceeding of
the High Court to the Supreme Court under the Constitution but Parliament
has been empowered to make any law conferring on the Supreme Court
further powers to hear appeals from criminal matters.

While the Constitution provides for regular appeals to the Supreme
Court from decisions of the High Courts in Arts. 132

g;)ech‘:ff::: Y to 134, there may still remain some cases where justice
might require the interference of the Supreme Court

with decisions not only of the High Courts outside the purview of Aris. 132-

134 but also of any other court or tribunal within the territory of India. Such
residuary power outside the ordin;zy law relating to appeal is conferred

upon the uFreme Court by Art. 136. This Article is worded in the widest

terms possible—
“136. (1) Notwithstanding anything in this Chapter, the Supreme Court may, in its
discretion, grant special leave to appeal from ax:{ judgment, decree determipation,
sentence or order in any cause or matter passed or made by any court or tribunal
in the territory of India.

(2) Nothing in clause (1) shall apply to any judgment, determination, sentence
or order passed or made by any court or tribunal constituted by or under any law
relating to the Armed Forces.”

It vests in the Supreme Court a plenary jurisdiction in the matter of
entertaining and hearing appeals, by granting special leave, against any kind
of judgment or order made by any court or tribunal (except a military
tribunal) in any proceeding and the exercise of the power is left entirely to
the discretion of the Supreme Court unfettered by any restrictions and this
power cannot be curtailed by any legislation short of amending the Article
itself. This wide power is not, however, to be exercised by the Supreme
Court so as to entertain an appeal in any case where no appeal is otherwise
provided by the law or the Constitution. It is a special power which is to be
exercised only under exceptional circumstances and the Supreme Court has
already laid down the principles according to which this extraordinary
power shall be used, .., where there has been a violation of the principles
of natural justice. In civil cases the special leave to appeal under this Article
would not be granted unless there is some substantial question of law or
general public interest involved in the case. Similarly, in ¢riminal cases the
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Supreme Court will not interfere under Art. 136 unless it is shown that
exceptional and special circumstances exist, that substantial and grave’
injustice has been done and that the case in question presents features of
sufficient gravity to warrant a review of the decision appealed against.'?
Similarly, it will not substitute its own decision for the determination of a
tribunal but it would interfere to quash the decision of a quasijudicial
tribunal under its extraordinary powers conferred by Art. 136 when the
tribunal has either exceeded its jurisdiction or has approached the question
referred to in a manner which is likely to result in injustice or has adopted a
procedure which runs counter to the established rules of natural justice.'*

Besides the above regular jurisdiction of the Supreme Court, it shall

X .. have an advisory jurisdiction, to give its gpinion, on any

Ei‘ctﬁ,‘:,‘ﬁ‘”" question of law or fact of public importance as may be
referred to it for consideration by the President.

Article 143 of the Constitution lays down that the Supreme Court may
be required to express its opinion in two classes of matters, in an advisory
capacity as distinguished from its judicial capacity :

(a) In the first class, any question of law may be referred to the
Supreme Court for its opinion if the President considers that the question is
of such a nature and of such public importance that it is expedient to obtain
the opinion of the Supreme Court. It differs from a regular adjudication
before the Supreme Court in this sense that there is no litigation between
two parties in such a case and that the opinion given by the Supreme Court
on such a reference is not binding upon the Government itself and further
that the opinion is not executable as a judgment of the Supreme Court. The
opinion is only advisory and the Government may take it into consideration
in taking any action in the matter but it is not bound to act in conformity
with the opinion so received. The chief utility of such an advisory judicial
opinion is to enable the Government to secure an authoritative opinion
either as to the validity of a legislative measure before it is enacted or as to
some other matter which may not go to the courts in the ordinary course
and yet the Government is anxious to have authoritative legal opinion
before taking any action.

Up to 2007 there were fourteen cases of reference of this class made by
the President.'>28 It may be mentioned that though the opinion of the
Supreme Court on such a reference may not be binding on the
Government, the propositions of law declared by the Supreme Court even
on such a reference are binding on the subordinate courts. In fact, the
propositions laid down in the Delhi Laws case' have been frequently
referred to and followed since then by the subordinate courts. The Supreme
Court is entitled to decline to answer a question posed to it under Art. 143
if it is superfluous or unnecessary.”

(b) The second class of cases belong to the disputes arising out of pre-
Constitution treaties and agreements which are excluded by Art. 131,
Proviso, from the Original Jurisdiction of the Supreme Court, as we have
already seen. In other words, though such disputes cannot come to the
Supreme Court as a litigation under its C_iginal jurisdiction, the subject-
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matter of such disputes may be referred to by the President for the opinion
of the Supreme Court in its advisory capacity.

There are provisions for reference to this Court under Art. 317(1) of
E. Miscellaneous the Constitution, s. 257 of the Income-tax Act, 1961,
Jurisdiction. s.7(2) of the Monopolies and Restrictive Trade
Practices Act, 1969, s. 130A of the Customs Act, 1962

and s. 35H of the Central Excise and Salt Act, 1944.

Appeals also lie to Supreme Court under the Representation of the
People Act, 1951; Monopolies and Restrictive Trade Practices Act, 1969;
Advocates Act, 1961; Contempt of Courts Act, 1971; Customs Act, 1962;
Central Excise and Salt Act, 1944; Terrorist Affected Areas (Special Courts)
Act, 1984; Terrorist and Disruptive Activities (Prevention) Act, 1985; Trial of
Offences relating to Transactions in Securities Act, 1992 and Consumer
Protection Act, 1986.

Election Petitions under Part III of the Presidential and Vice-
Presidential Elections Act, 1952 are also filed directly in the Supreme Court.

The jurisdiction of the Supreme Court, as outlined in the foregoing

The 42nd,43rd and Pages, was curtailed by the 42nd Amendment of the

44th Amendments. Constitution (1976), in several ways. But some of these

changes have been recoiled by the Janata Govern-

ment, by repealing them by the 43rd Amendment Act, 1977, so that the

reader need not bother about them. The provisions so repealed are
Arts. 32A, 144A.

But there are several other provisions which were introduced by the
42nd Amendment Act, 1976, but the Janata Government failed to dislodge
them, owing to the opposition of the Congress Party in the Rajya Sabha.
These are—

(3' Art. 3234—323B. The intent of these two new Articles was to take
away the jurisdiction of the Supreme Court under Art. 32 over orders and
decisions of Administrative Tribunals. These Articles could, however, be
implemented only by legislation which Mrs. Gandhi’s first Government had
no time to undertake.

Article 323A has been implemented by the Administrative Tribunals
Act, 1985 [see, further, under Chap. 30, post].

But subsequently, the position turned out to be otherwise as the
Supreme Court declared the Articles 323-A, Cl. 2(d) and 323-B, Cl. 3(d) and
also the “exclusion of jurisdiction” clauses in all the legislations enacted in
pursuance of these Articles, unconstitutional to the extent they excluded the
jurisdiction of the High Courts and the Supreme Court under Articles
996/227 and 32.%

(i) Art. 368(4)—(5). These two clauses were inserted in Art. 368 with
a view to preventing the Supreme Court from invalidating any Constitution
Amendment Act on the theory of ‘basic features of Constitution’ or anything
of that nature.

Curioulsy, however, these Clauses have been emasculated by the
Supreme Court itself, striking them down on the ground that they are
violative of two ‘basic features’ of the Constitution—(a) the limited nature of
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the amending power under Art. 368, and (b) judicial review,—in the
Minerva Mills case.
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CHAPTER 23
THE HIGH COURT

THERE shall be a High Court in each State [Art. 214] but Parliament
The High Court of has the power to establish a common High Court
a State. for two or more States'[Art. 231]. The High Court
stands at the head of the Judiciary in the State [see

Table XVII].

(a) Every High Court shall consist of a Chief Justice and such other

Constitution  of Judges as the President of India may from time to
High Courts. time appoint.

(b) Besides, the President has the power to appoint (i) additional Judges
for a temporary period not exceeding two years, for the clearance of arrears
of work in a High Court; (i) an acting Judge, when a permanent Judge of a
High Court (other than a Chief Justice) is temporarily absent or unable to
perform his duties or is appointed to act temporarily as Chief Justice. The
acting Judge holds office until the permanent Judge resumes his office. But
neither an additional nor an acting Judge can hold office beyond the age of
62 years.?

Every Judge of a High Court shall be appointed by the President. In
. making the appointment, the President shall consult
A and 8 PP
cg.‘.’:iﬁf,':.“f,g the the Chief Justice of India, the Governor of the State
Office of a Judge (and also the Chief Justice of that High Court in the
of a High Court.  matter of appointment of a Judge other than the Chief
Justice).

Participatory Consultative Process—A nineJudge Bench of the
Supreme Court® has held that (1) the process of the appointment of the
Judges of the High Courts is an integrated ‘participatory consultative
process’ for selecting the best and most suitable persons available for
appointment; and all the constitutional functionaries must perform this duty
collectively with a view primarily to reach an agreed decision, subserving the
constitutional purpose, so that the occasion of primacy does not arise.

(2) Initiation of the proposal for appointment in the case of High Court
must invariably be made by the Chief Justice of that High Court.

(3) In the event of conflicting opinions by the constitutional func-
tionaries, the opinion of the judiciary ‘symbolised by the view of the Chief
Justice of India’ formed by him in consultation with two senior most Judges
of the Supreme Court who come from that State, would have supremacy.

[314]
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(4) No appointment of any Judge of a High Court can be made unless
it is in conformity with the opinion of the Chief Justice of India.

(5) In excggonal cases alone, for stated strong cogent reasons,
disclosed to the Chief Justice of India, indicating that the recommendee is
not suitable for a%;;oimment, that the appointment recommended by the
Chief Justice of India may not be made. However, if the stated reasons are
not accepted by the CJI and the other Judges of the Supreme Court,
consulted by him in the matter, on reiteration o the recommendation by the
CJ1, the appointment should be made as a healthy convention.

Subsequently, the President of India in exercise of his powers under
Art. 143 made a Reference! to the Supreme Court relating to the
consultation between the CJI and his brother Judges in matters of
appointments of the High Court Judges, but not as a review or
reconsideration of the Supreme Court Advocates case (Second Judges case)
above. The S.C. opined that “consultation with the CJI” implies consultation
with a plurality of Judges in the formation of opinion. His sole opinion does
not constitute consultation. Only a collegium comprising the CJI and two
senior most Judges of the S.C., as was in the Second Judges case above,
should make the recommendation. The collegium in making its decision
should take into account the opinion of the CJI of the High Court concerned
which “would be entitled to the greatest weight,” the views of the other
Judges of the High Court who may be consulted and the views of the other
Judges of the S.C. “who are conversant with the affairs of the High Court
concerned.” The views of the Judges of the S.C. who were puisne Judges of
the High Court or CJ., thereof, will also be obtained irrespective of the fact
that the H.C. is not their parent H.C. and they were transfered there. All
these views should be expressed in writing and be conveyed to the Gowt. of
India alongwith the recommendation of the collegium. The recommendations
made by the CJI without complying with the norms and requirements of the
consultation process, as aforestated, are not binding upon the Govt. of India.

Judicial review would be available if the aforestated procedure is not
followed or the appointee is found to lack eligibility.

A Judge of the High Court shall hold office until the age of 62 years.?

Every Judge,—permanent, additional or acting,—may vacate his office
earlier in any of the following ways—

(i) By resignation in writing addressed to the President.

(i) By being appointed a Judge of the Supreme Court or being
transferred to any other High Court, by the President.

(ii) By removal by the President on an address of both Houses of
Parliament (supported by a majority of the total membership of that house
and by the vote of not less than 2/3 of the members present), on the ground
of proved misbehaviour or incapacity. The mode of removal of a Judge of
the High Court shall thus be the same as that of a Judge of the Supreme
Court, and both shall hold office during ‘good behaviour’ [4rt. 217(1)]. This
procedure is known as impeachment and is the same as that for a Judge of
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jhg Su;ireme Court. [For details, see Chap. 22 under, “Impeachment of a
udge”.
A Judge of a High Court gets a salary of Rs. 26,000/ per mensem while
Salislos: che the Chief Justice gets Rs, 30,000/ per mensem.> He is
b 7nd also entitled to such allowances and rights in respect
of leave and pension as Parliament may from time to time determine, but
such allowances and rights cannot be varied by Parliament to the
disadvantage of a Judge alter his appointment [4rt. 221].

The qualifications laid down in the Constitution for being eligible for
SIS appointment as a Judge of the High Court are that—
Qualifications for ’

Appointment  as (a) he must be a citizen of India, not being over
High Court Judge. 62 years; and must have

(b) (i) held for at least 10 years a judicial office in the territory of India;

or

(ii) been for at least 10 years an advocate of a High Court or of two or
more such Courts in succession [Are. 217(2)].

As in the case of the Judges of the Supreme Court, the Constitution
Independence of Seeks to maintain the independence of the Judges of
the ﬁ:dgu. the High Courts by a number of provisions:

(a) By laying down that a Judge of the High Court shall not be
removed, except in the manner provided for the removal of a Judge of the
Supreme Court, that is, upon an address of each House of Parliament
(passed by a special majority [Art. 218];

(b) By providing that the expenditure in respect of the salaries and
allowances of the Judges shall be charged on the Consolidated Fund of the
State [Art. 202(3)(d));

(c) By specifying in the Constitution the salaries payable to the Judges
and providing that the allowances of a Judge or his rights in respect of
absence or pension shall not be varied by Parliament to his disadvantage
after his appointment [4rt. 221], except under a Proclamation of Financial
Emergency [4rt. 360(4)(b)];

(d) By laying down that after retirement a permanent Judge of High
Court shall not plead or act in a Court or before any authority in India,
except the Supreme Court and a High Court other than the High Court in
which he had held his office [4rt. 220].

As Sir Alladi Krishnaswami explained in the Consfn'tuem gssembl 5

while ensuring the independence of the Judiciary, the

8:';;:,0 : ov:f H,t:: Constitution };‘laced the ifigh Courts under th(:agnu'ol

Courts. of the Union in certain important matters, in order to

keep them outside the range of ‘provincial politics’.

Thus, even though the High Court stands at the head of the State Judiciary,

it is not so sharply separated from the federal Government as the highest

Court of an American State (called the State Supreme Court) is. The control

of the Union over a High Court in India is exercised in the following
matters:
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%)zAppoimmem [Art. 217), transfer’ from one High Court to another
[Art. 222] and removal [Art. 217(1), Prov. (b)], and determination of dispute
as to age [Art. 217(3)], of Judges of High Courts.

Transfer—Now the power to transfer of the High Court Judges
remains no more a method of control over the High Court by the Union
Government as the Sugreme Court has prescribed a procedure for the
purpose in a Reference® made by the President of India in exercise of his

owers under Art. 143. The Supreme Court opined that the Chief Justice of

dia should obtain the views of the Chief Justice of the High Court from
which the proposed transfer is to be effected as also that of the Chief Justice
of the High Court to which the transfer is to be effected (as was stated in the
Second Judges case in 1993). The Chief Justice of India should also take into
account the views of one or more Supreme Court Judges who are in position
to provide material which would assist in the process of deciding whether or
not a proposed transfer should take place. These views should be expressed
in writing and should be considered by CJI and the four senior most puisne
Judges of the Supreme Court. These views and those of each of the four
senior most Judges should be conveyed to the Govt. of India with the
proposal of transfer.

What applies to the transfer of puisne Judges of a H.C. applies as well
to the transfer of the Chief Justice of a High as a CJ. of another .C. except
that in this case, only the views of one or more knowledgeable Judges need
be taken into account.

These factors, including the response of the High Court Chief Justice or
the puisne Judge proposed to be transferred, to the proposal to transfer him,
should be lacetr before the collegium—the CJI and his first four puisne
Judges—to be taken into account by it before reaching a final conclusion on
the proposal.

Unless the decision to transfer has been taken in the manner
aforestated, it is not decisive and does not bind the Govt. of India and shall
be subject to judicial review.

(b) The constitution and organisation of High Courts and the power to
establish a common High Court for two or more States and to extend the
jurisdiction of a High Court to, or to exclude its jurisdiction from, a Union
Territory, are all exclusive powers of the Union Parliament.

It should be pointed out in the present context that there are some
provisions  introduced into the original Constitution by subsequent
amendments, which affect the independence of High Court Judges, as
compared with Supreme Court Judges :

(a) Art. 224 was introduced by substitution, in 1956, to provide for the
appointment of additional Judges to meet ‘any temporary increase in the
business of a High Court’. An additional Judge, so appointed, holds office
for two years, but he may be made permanent at the end of that term. There
is no such corresponding provision for the Supreme Court. It was
introduced in the case of the High Courts because of the problem of arrears
of work, which was expected to disappear in the near future. Now that the
problem of arrears has become a standing problem which is being met by
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the addition of more Judges, there is no particular reason why the make-shift
device of additional appointment should continue. The inherent vice of this
latter device is that it keeps an additional Judge on probation and under the
tutelage of the Chief Justice as well as the Government’ as to whether he
would get a permanent appointment at the end of two years. So far as the
judicial power of a High Court Judge is concerned, he ranks as an equal to
every other member of a Bench and is not expected, according to any
rinciple relating to the administration of justice, to ‘agree’ with the Chief
ustice or any other senior member of a Bench where his learning,
conscience or wisdom dictates otherwise, or to stay his hands where the
merits of a case require a judgment against the Government. The fear of
losing his job on the expiry of two years obviously acts as an inarticulate
obsession upon an additional Judge.

b) Similarly, CL(3) was inserted in Art. 217 in 1963, giving the
President, in consultation with the Chief Justice of India, the final power to
determine the age of High Court Judge, if any question is raised by any-
bod{y in that behalf. By the same amendment of 1963 (15th Amendment),
CL(2A) was inserted in Art.124, laying down that a similar question as to the
age of a Supreme Court Judge shall be determined in such manner as
Parliament may by law provide. A High Court Judge's position has thus
become not only unnecessarily inferior to that of a Supreme Court Judge but
even to that of a subordinate Judicial Officer, because any administrative
determination of the latter’s age is open to challenge in a Court of law, but
in the case of a High Court Judge, it is made ‘final’ by the Constitution
itself.? There is, apparently, no impelling reason why a provision similar to
CL (2A) to Art. 124 shall not be introduced in Art. 217, in place of Cl. (3), in
question.

(c) Another agency of control over High Court Judges is the provision in
Art. 221(1) for their transfer from one High Court to another, which has been
given a momentum in 1994 by transferring as many as 50 Judges at a time.!% In
order that the power of the President to order such transfer is not used as a
punitive measure, the Supreme Court has laid down!! that while no consent
of the Judge concerned would be required, the President would not be
competent to exercise the power except on the recommendation of the
Chief Justice of India.

Except where Parliament establishes a common High Court for two or

S S ., more States [Art. 231] or extends the jurisdiction of a

i eagr g '";: High Court to a Union Territory, the jurisdiction of

Court. the High Court of a State is coterminous with the
territorial limits of that State.'?

As has already been stated, Parliament has extended the jurisdiction of
some of the High Courts to their adjoining Union Territories, by enacting
the States Reorganisation Act, 1956. Thus, the jurisdiction of the Calcutta
High Court extends to the Andaman and Nicobar Islands; that of the
Kerala High Court extends to the Lakshadweep [see Table XVIII].

Ordinary Jurisdic- The Constitution does not make any provision
tion ofJ mgf; relating to the general jurisdiction of the l'ﬁg Courts,
Courts. but maintains their jurisdiction as it existed at the
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commencement of the Constitution, with this improvement that any restric-
tions upon their jurisdiction as to revenue matters that existed prior to the
Constitution shall no longer exist [4rt. 225].

The existing jurisdictions of the High Courts are governed by the
Letters Patent and Central and State Acts; in particular, their civil and
criminal jurisdictions are primarily governed by t.ge two Codes of Civil and
Criminal Procedure.

(a) The High Courts at the three Presidency towns of Calcutta, Bombay

(a) Origi and Madras had an original jurisdiction, both civil and
s criminal, over cases arising within the respective Presi-

dency towns. The original c¢riminal jurisdiction of the High Courts has,
l;g%e;/fr, been completely taken away by the Criminal Procedure Code,

Though City Civil Courts have also been set up to try civil cases within
the same area, the original civil jurisdiction of these High Courts has not
altogether been abolished but retained in respect of actions of higher value.

(b) '.I'l;tle appellate jurisdiction of the High Court, similarly, is both civil

and

b) Appellate. (I) On the civil side, an appeal to the High Court
ST is either a First appeal or a Second appeal.

(i) Appeal from the decisions of District Judges and from those of
Subor inateéudg&s in cases of a higher value (broadly speaking), lie direct
to the High Court, on questions of fact as well as of law.

(i) When any Court subordinate to the High Court (i.e., the District
Judge or Subordinate gudge) decides an lafﬁpeal from the decision of an
inferior Court, a second appeal lies to the High Court from the decision of
the lower appellate Court, but only on question of law and procedure, as
distinguished from questions of fact [s. 100, C.P. Code].

(iii) Besides, there is a provision for a%m under the Letters Patent of the

Allahabad, Bombay, Calcutta, Madras and a High Courts. These appeals lie
to the Appellate Side of the High Court from the decision of a single Judge
of the High Court itself, whether made by such Judge in the exercise of the
original or appellate jurisdiction of the High Court.

{lll) The criminal anellate jurisdiction of the High Court is not less
complicated. It consists of appeals from the decisions of—

(a) A Sessions Judge or an Additional Sessions Judge, where the
sentence is of imprisonment exceeding seven years;

(b) An Assistant Sessions Judge, Metropolitan Magistrate or other
Judicial Magistrates in certain specified cases other then ‘petty’ cases [ss. 374,
376, 376G, Cr.P.C., 1973]

Every High Court has a power of superintendence over all Courts and
High Const’s tribunals throughout the territory in relation to which
s superin. it exercises jurisdiction, excepting military tribunals
tendence. [Art. 227). This power of superintendence is a very

wide power inasmuch as it extends to all Courts as
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well as tribunals within the State, whether such Court or tribunal'? is subject
to the appellate jurisdiction of the High Court or not. Further, this power of
superintendence would include a revisional jurisdiction to intervene in cases
of gross injustice or non-exercise or abuse of jurisdiction or refusal to
exercise jurisdiction, or in case of an error of law apparent on the face of the
record, or violation of the principles of natural justice, or arbitrary or
capricious exercise of authority, or discretion or arriving at a finding which
is perverse or based on no material, or a flagrant or patent error in
procedure, even though no appeal or revision against the orders of such
tribunal was otherwise available.

By reason of the extension of Governmental activities and the
i complicated nature of issues to be dealt with by the
m‘;’:ive"ver administration, many modern statutes have entrusted
Tribunals. administrative bodies with the function of deciding
disputes and quasi-judicial issues that arise in connec-
tion with the administration of such laws, either because the ordinary courts
are already overburdened to take up these new matters or the disputes are
of such a technical nature that they can be decided only by persons who
have an intimate knowledge of the working of the Act under which it arises.
Thus, in India, quasijudicial powers have been vested in administrative
authorities such as the Transport Authorities under the Motor Vehicles Act;
the Rent Controller under the State Rent Control Acts. Besides, there are
special tribunals which are not a part of the judicial administration but have
all the ‘trappings’ of a court. Nevertheless, they are not courts in the proper
sense of the term, in view of the special procedure followed by them. All
these tribunals have one feature in common, viz. that they determine
questions affecting the rights of the citizens and their decisions are binding
upon them.

Since the decisions of such tribunals have the force or effect of a
judicial decision upon the parties, and yet the tribunals do not follow the
exact procedure adopted by courts of justice, the need arises to place them
under the control of superior courts to keep them within the proper limits of
their jurisdiction and also to prevent them from committing any act of gross
injustice.

In England, judicial review over the decisions of the quasijudicial
tribunals is done by the High Court in the exercise of its power to issue the
prerogative writs.

In India, there are several provisions in the Constitution which place
these tribunals under the control and supervision of the superior courts of
the land, viz., the Supreme Court and the High Courts :

(i) If the tribunal makes an order which infringes a fundamental right
of a person, he can obtain relief by applying for a writ of certiorari to quash
that decision, either by applying for it to the Supreme Court under Art. 32
or to the High Court under Art. 226. Even apart from the infringement of
the fundamental right, a High Court is competent to grant a writ of certiorari,
if the tribunal either acts without jurisdiction or in excess of its jurisdiction as
conferred by the statutes by which it was created or it makes an order
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contrary to the rules of natural justice or where there is some error of law
apparent on the face of its record.

(i) Besides the power of issuing the writs, every High Court has a
general power of superintendence over all the tribunals functioning within its
jurisdiction under Art. 227 and this superintendence has been interpreted as
both administrative and judicial superintendence. Hence, even where the
writ of certiorari is not available but a flagrant injustice has been committed
or is going to be committed, the High Court may interfere and quash the
order of a tribunal under Art. 227.4

(iii) Above all, the Supreme Court may grant special leave to appeal
from any determination made by any tribunal in India, under Art. 136
wherever there exist extraordinary circumstances calling for interference of
the Supreme Court. Broadly speaking, the Supreme Court can exercise this
power under Art, 136 over a tribunal wherever a writ for certiorari would lie
against the tribunal; for example, where the tribunal has either exceeded its
jurisdiction or has approached the question referred to it in a manner which
is likely to result in injustice or has adopted a procedure which runs counter
to the established rules of natural justice. The extraordinary power would,
however, be exercised by the Supreme Court in rare and exceptional
circumstances and not to interfere with the decisions of such tribunals as a
court of appeal.

Besides the above, the Supreme Court as well as the High Courts
. . possess what may be called an extraordinary
gii:::iox?ts:sp{:l:; jurisdiction, under Arts. 32 and 226 of the Constitu-
Court and High tion, respectively, which extends not only to inferior
Court. courts and tribunals but also to the State or any
authority or person, endowed with State authority.
The peculiarity of this jurisdiction is that being conferred by the
Constitution, it cannot be taken away or abridged by anything short of an
amendment of the Constitution itself. As has already been pointed out, the
jurisdiction to issue writs under these Articles is larger in the case of High
Court inasmuch as while the Supreme Court can issue them only where a
fundamental right has been infringed, a High Court can issue them not onlg
in such cases but also where an ordinary legal right has been infringed,
provided a writ is a proper remedy in such cases, according to well-
established principles.

Public interest litigation.—Following English and American decisions,
our Supreme Court has admitted exceptions from the strict rules relating to
affidavit locus standi and the like in the case of a class of litigations, classified
as ‘public interest litigation’ (PIL) ie., where the public in general are
interested in the vindication of some right or the enforcement of some public
duty.!* The High Courts also have started following this practice in their
jurisdiction under Art. 226,'° and the Supreme Court has approved this
practice, observing that where public interest is undermined by an arbitrary
and perverse executive action, it would be the duty of the High Court to
issue a writ.!7

The Court must satisfy itself that the party bringing the PIL is litigating
bona fide for public good. It should not be merely a cloak for attaining
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private ends of a third party or of the party bringing the petition. The court
can examine the previous records of public service rendered by the
litigant.’® An advocate filed a writ petition against the State or its
instrumentalities seeking not only compensation to a victim of rape
committed by its employees (the railway employees) but also so many other
reliefs including eradication of anti-social and criminal activities at the
railway stations. The Supreme Court held that the petition was in the nature
of a PIL and the advocate could bring in the same for which no personal
injury or loss is an essential element.'?

As the head of the Judiciary in the State, the High Court has got an
Control over Sub. 2dministrative control over the subordinate judiciary
ordinate Courts. in the State in respect of certain matters, besides its

appellate and supervisory jurisdiction over them. The
Subordinate Courts include District Judges, Judges of the City Civil Courts
a; t\lle‘ellsa.s the Metropolitan Magistrates and members of the judicial service
ol the dtate,

The control over the Judges of these Subordinate Courts is exercised
by the High Courts in the following matters—

(a) The High Court is to be consulted by the Governor in the matter of
appointing, posting and promoting District Judges [4r.. 233].

(b) The High Court is consulted, along with the State Public Service
Commission, by the Governor in appointing persons (other than District
Judges) to the judicial service of the State [Art. 254]. :

c) The control over district courts and courts subordinate thereto,
including the posting and promotion of, and the grant of leave to, transfers
of, disciplinary control over including inquiries, suspension and punishment,
and compulsory retirement of, persons belonging to the judicial service and
holding any post inferior to the post of a district judge is vested in High
Court ﬁ!rt. 235].

Control over the subordinate courts is the collective and individual
responsibility of the High Court.?

The foregoing survey of the jurisdiction of a High Court under the

original Constitution was drastically curtailed in

E&k’;ﬂm various ways, by the Constitution (42nd Amendment)

Act, 1976, which has been referred to at the end of

Chap. 22 ante, in the context of the Supreme Court, but the new provisions

in Arts. 226A and 228A which had been inserted by the Constitution (42nd

Amendment) Act, 1976, have all been omitted by the 43rd Amendment Act,
1977, and the original position has been restored.

In this context, we must mention Arts. 323A-323B, inserted by the 42nd
Amendment Act.

Parliament has passed the Administrative Tribunals Act, 1985,
implementing Art. 323A, under which the Central Government has set up
Central Administrative Tribunals with respect to services under the Union.

As a result, all Courts of law including the High Court shall cease to
have any jurisdiction to entertain any litigation relating to the recruitment
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and other service matters relating to persons appointed to the public services
of the Union, whether in its original or appellate jurisdiction. The Supreme
Court has, however, been spared its s ecial leave jurisdiction of appeals
from these Tribunals, under Art. 136 of the Constitution. But subsequently,
the position turned out to be otherwise as the Supreme Court declared the
Articles 323-A, Cl. 2(d) and 323B, Cl 3(d) and also the “exclusion of
jurisdiction” clauses in all the legislations enacted in pursuance of these
‘Articles, unconstitutional to the extent they excluded the jurisdiction of the
High Courts and the Supreme Court under Articles 226/227 and 32.%'
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CHAPTER 24

DISTRIBUTION OF LEGISLATIVE
AND EXECUTIVE POWERS

THE nature of the federal system introduced by our Constitution has
Nature of the been fully explained earlier (Chap. 5).

Sy To recapitulate its essential features: Thoutih
there is a strong admixture of unitary bias and the exceptions from the
traditional federal scheme are many, the Constitution introduces a federal
system as the basic structure of government of the country. The Union is
composed of 28 States' and both the Union and the States derive their
authority from the Constitution which divides all owers,—legislative,
executive and financial, as between them. [The judicial powers, as already
pointed out (Chap. 22), are, not divided and there is a common Judiciary for
the Union and the States.] The result is that the States are not delegates of
the Union and that, though there are agencies and devices for Union control
over the States in many matters,—subject to such exceptions, the States are
autonomous within their own spheres as allotted by the Constitution, and

both the Union and the States are equally subject to the limitations im%osed

by the Constitution, say, for instance, the exercise of legislative powers
limited by Fundamental Rights.

Thus, neither the Union Legislature (Parliament) nor a State Legislature
can be said to be ‘sovereign’ in the legalistic sense,—each being limited by
the provisions of the Constitution effecting the distribution of legislative
powers as between them, apart from the Fundamental Rights and other

ecific provisions restraining their powers in certain matters, ¢.g., Art. 276(2)
Tﬁmiﬁng the power of a State Legislature to impose a tax on professionﬂi
Art. 303 [limiting the powers of both Parliament and a State Legislature wi
regard to legislation relating to trade and commerce]. If any of these
constitutional limitations is violated, the law of the Legislature concerned is
liable to be declared invalid by the Courts.

As has been pointed out at the outset, a federal system postulates a
distribution of powers between the federation and the
The Scheme of ypjts, Though the nature of distribution varies
m‘;z‘;‘) wer‘:‘ according to the local and political background in
" each country, the division, obviously, proceeds on two

lines—

(a) The territory over which the Federation and the Units shall,
respectively, have their jurisdiction.

(b) The subjects to which their respective jurisdiction shall extend.

eing

(327]
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The distribution of legislative powers in our Constitution under both
heads is as follows:

I As regards the territory with respect to which the Legislature ma
legislate, the State h%islﬁg‘une naturally suffers from a limitation to whicz
P arliament is not subject, namely, that the territory of
Territorial Extent 4. {jpjon being di’vided amg'ngst the States,rythe
of Union and State . " . .
Legislation. jurisdiction of each State must be confined to its own
territory. When, therefore, a State Legislature makes a
law relating to a subject within its competence, it must be read as referring to
ersons or objects situated within the territory of the State concerned. A
tate Legislature can make laws for the whole or any part of the State to
which it belongs [4rt. 245(1)]. It is not possible for a gtate Legislature to
enlarge its territorial jurisdiction under any circumstances except when the
boundaries of the State itself are widened by an Act of Parliament.

Parliament has, on the other hand, the power to legislate for ‘the whole
or any part of the territory of India’, which includes not only the States but
also the Union Territories or any other area, for the time being, included in
the territory of India [Art. 24614)]. It also possesses the power of ‘extra-

territorial legislation’ [Art. 245(2)], which no State Legislature possesses. This

means that laws made by Parliament will govern not only persons and

property within the territory of India but also Indian subjects resident and

their property situated anywhere in the world. No such power to affect

gersons or property outside the borders of its own State can be claimed by a
tate Legislature in India.

Limitations to the The plenary territorial jurisdiction of Parliament

Territorial Jurisdic- is, however, subject to some special provisions of the
tion of Parhament. (Constitution—

(i) As regards some of the Union Territories, such as the Andaman and
Lakshadweep group of Islands, Regulations may be made by the President to
have the same force as Acts of Parliament an({ such Regulations may repeal
or amend a law made by Parliament in relation to such Territory
[Are. 240(2)).2

(ii) The application of Acts of Parliament to any Scheduled Area may
be barred or modified by notifications made by the Governor [Para 5 of the
5th Schedule].?

(iii) Besides, the Governor of Assam may, by public notification, direct
that any other Act of Parliament shall not apply to an autonomous district or
an autonomous region in the State of Assam or shall apply to such district or
region or part thereof subject to such exceptions or modifications as he may
specify in the notification [Para 12(1)(b) of the Gth Sch.].* Similar power has
been vested in the President as regards the autonomous district or region in
Meghal}laya, Tripura and Mizcram by Paras 12A, 12AA and 12B of the Gth
Schedule.

It is obvious that the foregoing special provisions have been inserted in
view of the backwardness of the specified areas to which the indiscriminate
application of the general laws might cause hardship or other injurious
consequences.
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1I. As regards the subjects of legislation, the Constitution adopts from
o the Government of India Act, 1935, a threefold
f;""}:‘:g:“ of distribution of legislative powers between the Union
Subjects. and the States [Art. 246]. While in the United States
and Australia, there is only a single enumeration of
powers,—only the é)owexs of the Federal Legislature being enumerated,—in
Canada there is a double enumeration, and the Government of India Act,
1935, introduced a scheme of threefold enumeration, namely, Federal,
Provincial and Concurrent. The Constitution adopts this scheme from the
Act of 1935 by enumerating possible subjects of legislation under three
Legislative Lists in Sch. VII of the Constitution (see Table XIX).*

List 1 or the Union List includes }in 2008) 100 subjects over which the
Union shall have exclusive power of legislation, These include defence,
foreign affairs, banking, insurance, currency and coinage, Union duties and
taxes.

List T1 or the State List comprises 61 items or entries over which the
State Legislature shall have exclusive power of legislation, such as public
order and police, local government, puinc health and sanitation, agriculture,
forests, fisheries, State taxes and duties.

List I gives concurrent powers to the Union and the State Legislatures
over 52 items, such as Criminal law and procedure, Civil procedure,
marriage, contracts, torts, trusts, welfare of labour, economic and social
planning and education.

In case of overlapping of a matter as between the three Lists,
predominance has been given to the Union Legislature, as under the
Government of India Act, 1935. Thus, the power of the State Legislature to
legislate with respect to matters enumeratecf in the State List has been made
subject to the power of Parliament to legislate in respect of matters
enumerated in the Union and Concurrent Lists, and the entries in the State
List have to be interpreted accordingly.

In the concurrent sphere, in case of repugnancy between a Union and a
State law relating to the same subject, the former prevails. If, however, the
State law was reserved for the assent of the President and has received such
assent, the State law may prevail notwithstanding such repugnancy, but it
would still be competent for Parliament to override such State law by
subsequent legislation [4rt. 254(2)].°

The vesting of residual power under the Constitution follows the
precedent of Canada, for, it is given to the Union
instead of the States (as in the U.S.4. and Australia).
In this respect, the Constitution differs from the Government of India Act,
1935, for, under that Act, the residual powers were vested neither in the
Federal nor in the State Legislature, but were placed in the hands of the
Governor-General; the Constitution vests the residuary power, L.¢., the power
to legislate with respect to any matter not enumerated in any one of the
three Lists,—in the Union legislature [4rt. 248],5 and the final determination
as to whether a particular matter falls under the residuary power or not is
that of the Courts.

Residuary Powers.
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It should be noted, however, that since the three Lists attempt at an
exhaustive enumeration of all possible subjects of legislation, and the Courts
interpret the ambit of the enumerated powers liberally, the scope for the
application of the residuary power will be very narrow.’”

While the foregoing may be said to be an account of the normal

: distribution of the legislative powers, there are certain

El.em:e ‘l,’l;w?r: exceptional circumstances under which the above

of the Union under SyStem of distribution is either suspended or the

different circum- powers of the Union Parliament are extended over

stances. State subjects. These exceptional or extraordinary
circumstances are—

(a) In the National Interest. Parliament shall have the power to make
laws with respect to any matter included in the State List, for a tempo
period, if the Council of States declares by a resolution of 2/3 of its members
present and voting, that it is necessary in the national = interest that
Parliament shall have power to legislate over such matters, Each such
resolution will give a lease of one year to the law in question.

A law made by Parliament, which Parliament would not but for the
passing of such resolution have been competent to make, shall, to the extent
of the incompetency, cease to have effect on the expiration of a period of six
months after the resolution has ceased to be in force, except as respects
things done or omitted to be done before the expiration of the said period
[Art. 249]. The resolution of the Council of States may be renewed for a
period of one year at a time. .

(b) Under a Proclamation of Emergency. While a Proclamation of
‘Emergency’ made by the President is in operation, Parliament shall have
similar power to legislate with respect to State subjects,

A law made by Parliament, which Parliament would not but for the
issue of such Proclamation have been competent to make, shall, to the
extent of incompetency, cease to have effect on the expiration of a period of
six months after the Proclamation has ceased to operate, except as respects
things done or omitted to be done before the expiration of the said period
[Art. 250).

(c) By agreement between States. If the Legislatures of two or more States
resolve that it shall be lawful for Parliament to make laws with respect to an
matters included in the State List relating to those States, Parliament
have such power as regards such States. It shall also be open to any other
State to acg;)t such Union legislation in relation to itsell by a resolution
passed in that behalf in the Legislature of the State. In short, this is an
extension of the jurisdiction of Parliament by consent of the State
Legislatures [Art. 252) .8

Thus, though Parliament has no competence to impose an estate duty with
respect to agricultural lands, Parliament, in the Estate Duty Act, 1953, included
the agricultural lands situated in certain States, by virtue of resolutions passed by
the Legislatures of such States, under Art. 252, to confer such power upon
Parliament. That Act has since been repealed.
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Other examples of such legislation are: Prize Competition Act, 1955,
Urban Land (Ceiling and Regulation) Act, 1976; Water (Prevention and
Control of Pollution) Act, 1974.

(d) To implement Treaties. Parliament shall have the power to legislate
with respect to any subject for the purpose of implementing treaties or
international agreements and conventions. In other words, the normal
distribution of powers will not stand in the way of Parliament to enact
legislation for carrying out its international obligations, even though such
legislation may be necessary in relation to a State subject [4rt. 253].

Examples of such legislation are: Geneva Convention Act, 1960; Anti-
Hijacking Act, 1982; United Nations (Privileges and Immunities) Act, 1947.

(€) Under a Proclamation of Failure of Constitutional Machinery in the
States. en such a Proclamation is made by the President, the President
may declare that the powers of the Legislature of the State shall be
exercisable by or under the authority of Parliament [4r. 356(1)(b)].

The interpretation of over 200 Entries in the three Legislative Lists is no

In ¢ g easy task for the Courts and the Courts have to apply

th:muag;?.a:. various judicial principles to reconcile the different

Lists. Entries, a discussion of which would be beyond the
scope of the present work.? Suffice it to say that—

(a) Each Entry is given the widest lmBort that its words are capable of,
without rendering another Entry nugatory.

(b) In order to determine whether a particular enactment falls under
one Entry or the other, it is the ‘pith and substance’ of such enactment and
not its legislative label that is taken account of.!! If the enactment
substantially falls under an Entry over which the Legislature has jurisdiction,
an incidental encroachment upon another Entry over which it had no
competence will not invalidate Lge law. 10

(c) On the other hand, where a Legislature has no power to legislate
with respect to a matter, the Courts will not LEemxit such Legislature to
transgress its own powers or to encroach upon those of another Legislature
by resorting to any device or ‘colourable legislation."'?

(d) The motives of the Legislature are, otherwise, irrelevant for
determining whether it has transgressed the constitutional limits of its
legislative power.'?

The distribution of executive powers between the Union and the States
Distribution  of is somewhat more complicated than that of the
Executive Powers. |egislative powers.

L. In general, it follows the scheme of distribution of the legislative
powers. In the result, the executive power of a State is, in the main, co-
extensive with its legislative powers,—which means that the executive power
of State shall extend only to its own territory and with respect to those
subjects over which it has legislative competence [4rt. 162]. Conversely, the
Union shall have exclusive executive power over (a) the matters with respect
to which Parliament has exclusive power to make laws (i.e., matters in List I
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of Sch. VII), and (b) the exercise of its powers conferred by any treaty or
agreement [Art. 73], On the other hand, a State shall have exclusive
executive power over matters included in List II [47.. 162].

IL It is in the concurrent sphere that some novelty has been introduced.
As regards matters included in the Concurrent Legislative List (i.e., List III),
the executive function shall ordinarily remain with the States, but subject to
the provisions of the Constitution or of any law of Parliament conferring
such function expressly upon the Union. Under the Government of India
Act, 1935, the Centre hag only a power to give directions to Provincial
Executive to execute a Central law relating to a Concurrent subject. But this
power of giving directions proved ineffective; so, the Constitution provides
that the Union may, whenever it thinks fit, itself take up the administration of
Union laws relating to any Concurrent subject.

In the result, the executive power relating to concurrent subjects
remains with the States, except in two cases—

(a) Where a law of Parliament relating to such subjects vests some
executive function specifically in the Union, ¢.g., the Land Acquisition Act,
1894; the Industrial Disputes Act, 1947 [Proviso to Art. 73(1)]. So far as these
functions specified in such Union law are concerned, it is the Union and not
the States which shall have the executive power while the rest of the
executive power relating to the subjects shall remain with the States.

(b) Where the provisions of the Constitution itself vest some executive
functions upon the Union. Thus,

(i) The executive power to im[?lement any ftreaty or international
nio

agreement belongs exclusively to the n, whether the subject appertains
to the Union, State or Concurrent List [4rt. 73(1)(b)].

(i) The Union has the power to give directions to the State
Governments as regards the exercise of their executive power, in certain
matters—

(I) In Normal times:

(a) To ensure due compliance with Union laws and existing laws which
apply in that State [Art. 256).

(b) To ensure that the exercise of the executive power of the State does
not interfere with the exercise of the executive power of the Union
[Art. 257(1)].

(c) To ensure the construction and maintenance of the means of
communication of national or military importance by the State [4rt. 257(2)].

(d) To ensure protection of railways within the State [4rt. 257(3)].

(¢) To ensure drawing and execution of schemes specified in the
directions to be essential for the welfare of the Scheduled Tribes in the
States [Art. 339(2)].

(f) To secure the provision of adequate facilities for instruction in the
mother-tongue at the primary stage of education to children belonging to
linguistic minority groups [Art. 350A].
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(g) To ensure the development of the Hindi language [Art. 351].

(h) To ensure that the government of a State is carried on in
accordance with the provisions of the Constitution [Arz. 355].

(II) In Emergencies:

é;ar) During a Proclamation of Emergency, the power of the Union to

give directions extends to the giving of directions as to the manner in which

the executive power of the State is to be exercised, relating to any matter
[Art. 353(:%. so as to bring the State Government under the complete
e Union, without suspending it).

(b) Upon a Proclamation of failure of constitutional machinery in a
State, the President shall be entitled to assume to himself all or any of the
executive powers of the State [Art. 356(1)].

(ITT) During a Proclamation of Financial Emergency:

control of

(a) To observe canons of financial propriety, as may be specified in the
directions [Art. 360(3)].

(b) To reduce the salaries and allowances of all or ancgnclass of persons
serving in connection with the affairs of the Union including the Judges of
the Supreme Court and High Courts [Art. 360(4)(b)].

(c) To require all Money Bills or other Financial Bills to be reserved for
the consideration of the President after they are passed by the Legislature of
the State [Art. 360(4)].

M. While as regards the legislative powers,’it is not competent for the
Union [apart from Art. 252, see ante] and a State to encroach upon each
other’s exclusive jurisdiction by mutual consent, this is possible as regards
executive powers. Thus, with the consent of the Government of a State, the
Union may entrust its own executive functions relating to any matter to such
State Government or its officers [Art. 258(1)]. Conversely, with the consent of
the Union Government, it is competent for a State Government (o entrust
any of its executive functions to the former (47t 258A).

IV. On the other hand, under Art. 258(2), a law made by Parliament
relating to a Union subject may authorise the Central Government to dele-
gate its functions or duties to the State Government or its officers (irres-
pective of the consent of such State Government).
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CHAPTER 25

DISTRIBUTION OF FINANCIAL
POWERS

NO system of federation can be successful unless both the Union and

Need for Distri- the States have at their disposal adequate financial
";‘}W of Finan- resources to enable them to discharge their respective
B responsibilities under the Constitution.

To achieve this object, our Constitution has made elaborate provisions,
mainly following the lines of the Government of India Act, 1935, relating to
the distribution of the taxes as well as nontax revenues and the power of
borrowing, supplemented by provisions for grants-in-aid by the Union to the
States,

Before entering into these elaborate provisions which set up a
complicated arrangement for the distribution of the financial resources of the
country, it has to be noted that the object of this complicated machinery is
an equitable distribution of the financial resources between the two units of
the federation, instead of dividing the resources into two watertight
compartments, as under the usual federal system. A fitting introduction to
this arrangement has been given by our Supreme Court,! in these words:

“Sources of revenue which have been allocated to the Union are not meant entirely
for the purposes of the Union but have to be distributed according to the principles
laid down by Parliamentary legislation as contemplated by the Articles aforesaid.
Thus all the taxes and duties levied by the Union ... do not form part of the
Consolidated Fund of India but many of these taxes and duties are distributed
amongst the States and form part of the Consolidated Fund of the States. Even
those taxes and duties which constitute the Consolidated Fund of India may be
used for the purposes of supplementing the revenues of the States in accordance
with their needs. The question of distribution of the aforesaid taxes and duties
amongst the States and the principles governing them, as also the principles
governing grants-in-aid ... are matters which have to be decided by a high-powered
Finance Commission, which is a responsible body designated to determine those
matters in an objective way... The Constitution-makers realised the fact that those
sources of revenue allocated to the States may not be sufficient for their purposes
and that the Government of India would have to subsidise their welfare activities...
Realising the limitations on the financial resources of the States and the growing
needs of the community in a welfare State, the Constitution has made... specific
provisions empowering Parliament to set aside a portion of its revenues... for the
benefit of the States, not in stated proportions but according to their needs ... The
resources of the Union Government are not meant exclusively for the benefit of the
Union activities ... In other words, the Union and the States together form one

[335]
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organic whole for the purposes of utilisation of the resources of territories of India
as a whole.”

Princiod ” The Constitution makes a distinction between
lyi:gmpd?nri::ﬁ:: the legislative power to levy a tax and the power to
of Tax Revenues..  appropriate the proceeds of a tax so levied. In India,

the powers of a Legislature in these two respects are
not identical.

(A) The legislative power to make a law for imposing a tax is divided

! as between the Union and the States by means of

?.:'t-:iﬁl'a‘v'l’"pow.ﬁ specific Entries in the Union and State Legislative Lists

to levy Taxes. in Sch. VII (see Table XIX). Thus, while the State

Legislature has the power to levy an estate duty in

respect of agricultural lands [Entry 48 of List IT], the power to levy an estate

duty in respect of non-agricultural land belongs to Parliament [Entry 87 of
List I]. Similarly, it is the State Legislature which is competent to levy a tax

on agricultural income [Entry 46 of List II}, while Parliament has the power
to levy income-tax on all incomes other than agricultural [Entry 82 of List I].

The residuary power as regards taxation (as in general legislation)
belongs to Parliament [Entry 97 of List I] and the Gift tax and Expenditure
tax have been held to derive their authority from this residuary power.
There is no concurrent sphere in the matter of tax legislation.

Before leaving this topic, it should be pointed out that though a State
Legislature has the power to levy any of the taxes enumerated in the State
Legislative List, in the case of certain taxes, this power is subject to certain
limitations imposed by the substantive provisions of the Constitution.
Thus—

(a) While Entry 60 of List II of Sch. VII authorises a State Legislature to
a) Professions €YY @ tax on profession, u:ade, calling or employment,
&8 the total amount payable in respect of any one person
to the State or any other authority in the State by way

of such tax shall not exceed Rs. 2,500? per annum [Art. 276(2)].

(b) The power to impose taxes on ‘sale or purchase of goods other than

(b) Sales Tax. newspapers’ belongs to the State ['Emry 54, List I].

But ‘taxes on imports and exports’ [Entry 83, List I

and ‘taxes on sales in the course of inter-State trade and commerce’ [Entry

92A, List I] are exclusive Union subjects. Article 286 is intended to ensure

that sales taxes imposed by States do not interfere with imports and exports

or inter-State trade and commerce, which are matters of national concern,

and should, therefore, be beyond the competence of the States. Hence,

certain limitations have been laid down by Art. 286 upon the power of the
States to enact sales tax legislation:

1. (a) No tax shall be imposed on sale or purchase which takes place
outside the State.

(b) No tax shall be imposed on sale or purchase which takes place in
the course of import into or export out of India.?
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2. In connection with inter-State trade and commerce there are two
limitations—

(i) The power to tax sales taking place ‘in the course of inter-State trade

San c&snulx]lerce"‘ is within the exclusive competence of Parliament [Entry
, List 1].

(ii) Even though a sale does not take place ‘in the course of inter-State
trade or commerce, State taxation woulg be subject to restrictions and
conditions imposed by Parliament if the sale relates to ‘goods declared by
Parliament to be of special importance in inter-State trade and commerce’. In
pursuance of this power, Parliament has declared sugar, tobacco, cotton, silk
and woollen fabrics to be goods of special importance in inter-State trade
and commerce, by enacting the Additional Duties of Excise (Goods of
Special Importance) Act, 1957 [s. 7], and imposed special restrictions upon
the States to levy tax on the sales of these goods.

(c) Save insofar as Parliament may by law otherwise provide, no law of
(c) Tax on Consum- * State shall impose, or authorise the imposition of, a
{on or Sale of tax on the consumption or sale of electricity (whether

E}ecu’icity. produced by a Government or other persons) which

ls——
i) consumed by the Government of India, or sold to the Government
of India for consumption by that Government; or

(ii) consumed in the construction, maintenance or operation of any
railway by the Government of India, or a railway company operating that
railway, or sold to that Government or any such railway company for
consumption in the construction, maintenance or operation of any railway

. 287].
M l ' (d) The property of the Union shall, save insofar
g‘)n oE”::"::"’gu‘t’: as Parliament may by law otherwise provide, be
properties _from €Xempl from all taxes imposed by a State or by any
mutual taxation.  authority within a State [Art. 285(1)].

Conversely, the &;ope and income of a State shall be exempt from
Union taxation [Art. 289(1)] ere is, however, one exception in this case. If
a State enters into a trade or business, other than a trade or business which
is declared by Parliament to be incidental to the ordinary business of
government, it shall not be exempt from Union taxation [Art. 289(2)]. The
immunity, again, relates to a tax on property. Hence, the property of a State
is not immune from customs duty.!

(B) Even though a Legislature may have been given the power to levy
Distributi g @ tax because of its affinity to the subjectmatter of
rocre‘ed:!:fn'l'ue: taxation, the yield of different taxes coming within the
R State legislative sphere may not be large enough to
serve the purposes of a State. To meet this situation, the Constitution makes
special provisions:
(i) Some duties are leviable by the Union; but they are to be collected
and entirely appropriated by the States after collection.
(ii) There are some taxes which are both levied and collected by the

Union, but the proceeds are then assigned by the Union to those States
within which they have been levied.
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(iii) Again, there are taxes which are levied and collected by the Union
but the proceeds are distributed between the Union and the State.

The distribution of the tax-revenue between the Union and the States,
according to the foregoing principles, stands as follows:

(A) Taxes belonging to the Union exclusively:

1. Customs. 2. Corporation tax. 3. Taxes on capital value of assets of
individuals and Companies. 4. Surcharge on income tax, etc. 5. Fees in
respect of matters in the Union List (List I).

(B) Taxes belonging to the States exclusively:

l. Land Revenue. 2. Stamp duty except in documents included in the
Union List. 3. Succession duty, Estate duty, and Income tax on agricultural
land. 4. Taxes on passengers and goods carried on inland waterways. 5.
Taxes on lands and buildings, mineral rights. 6. Taxes on animals and
boats, on road vehicles, on advertisements, on consumption of electricity, on
luxuries and amusements, etc. 7. Taxes on entry of goods into local areas. 8.
Sales Tax. 9. Tolls. 10. Fees in respect of matters in the State List. 11. Taxes
on professions, trades, etc., not exceeding Rs. 2,500 per annum (List II).

(C) Duties Levied by the Union but Collected and Appropriated by the States:

Stamp duties on bills of Exchange, etc., and Excise duties on medicinal
and toilet preparations containing alcohol, though they are included in the
Union List and /evied by the Union, shall be collected by the States insofar as
leviable within their respective territories, and shall form part of the States by
whom they are collected [4rt. 268].

(D) Taxes Levied as well as Collected by the Union, but Assigned to the States
within which they are Leviable:

(a) Duties on succession to properz other than agricultural land. (1:3

Estate duty in respect of property other than agricul land. (c) Termin

taxes on goods or passengers carried by railway, air or sea. (d) Taxes on

railway fares and freights. (e) Taxes on stock exchange other than stamp

duties. (f) Taxes on sales of and advertisements in newspapers. (g) Taxes on

the sale or purchase of goods other than newspapers, where such sale or
urchase takes place in the course of inter-State trade or commerce. (h)
axes on inter-State consignment of goods [Art. 269].

(E) Taxes Levied and Collected by the Union and Distributed between Union
and the States:

Certain taxes shall be levied as well as collected by the Union, but their
proceeds shall be divided between the Union and the States in a certain
q_l;)portion, in order to éffect an equitable division of the financial resources.

ese are—

(a) Taxes on income other than on agricultural income [Art. 270).
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(b) Duties of excise as are included in the Union List, excepting
medicinal and toilet preparations may also be distributed, if Parliament by
law so provides [Art. 272].

(F) }'he principal sources of non-tax revenues of the Union are the receipts
rom—

Railways; Posts and Telegraphs; Broadcasting; Opium; Currency and
Distribution of Mint; Industrial and Commercial Undertakings of the
Non-tax Revenues. Central Government relating to the subjects over

which the Union has jurisdiction.

Of the Industrial and Commercial Undertakings relating to Central
subjects may be mentioned—

The Industrial Finance Corporation; Air India; Indian Airlines;
Industries in which the Government of India have made investments, such
as the Steel Authority of India; the Hindustan Shipyard Ltd; the Indian
Telephone Industries Lid.

(G) The States, similarly, have their receipts from—

Forests, Irrifg:ﬁon and Commercial Enterprises (like Electricity, Road
Transport) and Industrial Undertakings (such as Soap, Sandalwood, Iron
and Steel in Karnataka, Paper in Madhya Pradesh, M.I.IE Supply in Mumbai,
Deep-sea Fishing and Silk in West Bengal).

Even after the assignment to the States of a share of the Central taxes,

Sedn Ak the resources of all the States may not be adequate

e 2 enough. The Constitution, therefore, provides(1 that

gmnts-in-aid shall be made in each year by the Union to such States as

arliament may determine to be in need of assistance; particularly, for the

promotion of welfare of tribal areas, including special grants to Assam in this
respect [Art. 275].

Articles 270, 273, 275 and 280 provide for the constitution of a Finance
Commission (at five year intervals) to recommend to

g:::g:‘;t:“;‘ ?ﬁ: the President certain measures relating to the
Finance Commi. distribution of financial resources between the Union
ssion. and the States,—for instance, the percentage of the net
proceeds of income-tax which should be assigned by

the Union to the States and the manner in which the share to be assigned

shall be distributed among the States [Arz. 280].

The constitution of the Finance Commission is laid down in Art. 280,
which has to be read with the Finance Commission (Miscellaneous
Provisions) Act of 1951, which has supplemented the provisions of the
Constitution. Briefly speaking, the Commission has to be constituted by the
President, every five years. The Chairman must be a on having
‘experience in  public " affairs’; and the other four members must be
appointed from amongst the following—

(a) A High Court Judge or one qualified to be appointed as such; (b) a
person having special knowledge of the finances and accounts of L{ne
Government; (c) a person having wide experience in financial matters and
administration ; (d) a person having special knowledge of economics.
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It shall be the duty of the Commission to make recommendations to
the President as to—

(a) the distribution between the Union and the States of the net
proceeds of taxes which are to be, or may be, divided between
them under this Chapter and the allocation between the States of
the respective shares of such proceeds;

(b) the principles which should govern the grants-in-aid of the revenues
of the States out of the Consolidated Fund of India;

(c) the measures needed to augment the Consolidated Fund of a State
to supplement the resources of the Panchayats in the State;’

(d) the measures needed to augment the Consolidated Fund of a State
to supplement the resources of the Municipalities in the State;®

(e) any other matter referred to the Commission by the President in the
interests of sound finance.

The First Finance Commission was constituted in 1951, with Sri Neogy
The. Fitst. Fiasmce. 2 the Chairman, and it submitted its report in 1953.
Comtstiont. Government accepted its recommendations which,
inter alia, were that—
(a) 55 per cent of the net sg:;:jlceeds of income-tax shall be assigned by the
Union to the States and that it be distributed among the States in the shares
prescribed by the Commission.

(b) The Commission laid down the principles for guidance of the Government
of India in the matter of making general grantsin-aid to States which require
financial assistance and also recommended specific sums to be given to certain
States such as West Bengal, Punjab, Assam, during the five years from 1952 to
1957.

A Second Finance Commission, with Sri Santhanam as the Chairman,
was constituted in 1956. Its report was submitted to
g‘e Second Finance Government in September, 1957 and its recommen-
Oommission. . . 3
dations were given effect to for the quinquennium
commencing from April, 1957.

. . A Third Finance Commission, with Sri AK.
gﬂ.’ﬁ:'m“ Chanda as its Chairman, was appointed in December,
1960. It submitted its report in 1962.

The Fourth Finance Commission with Dr. RAJAMANNAR, retired Chief
The Fourth Finance Justice of the Madras High Court, as its Chairman,
Commission. was constituted in May, 1964.

A Fifth Finance Commission, headed by Sri Mahavir Tyagi, was consti-

: tuted in March, 1968, with respect to the quinque-

g::’ F‘.“!‘o:im“ nnium commencing from 1-4-1969. It submitted its

% final report in July 1969, and recommended that the

States’ share of income-tax should be raised to 75 per cent and of Union
Excise duties should be raised to 20 per cent.

The Sixth Finance Commission, headed by Sri Brahmananda Reddy,
i Y submitted its Report in October, 1973. This Commi-
g&m&: Inance  ssion was, for the first time, required to go into the
; question of the debt position of the States and their

non-plan capital gap.
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A Seventh Finance Commission was appointed in June, 1977 in

The Seventh Finance

Commission.

The Eighth Financ
Comtmg:lton. g

The Eighth Finance Commission submitted its report in

recommendations,
the Government o

relation to the next 3uinquennlum from 1979, with Sri
Shelat, a retired Judge of the Supreme Court as its
Chairman. It submitted its report in October, 1978.

The Eighth Finance Commission was set up in
1982, with ex-Minister, Shri Y.B. Chavan as its head.
1984, but its

ting moneys to the States, were not im lemented by

India, on the ground of financial difficulties and late

receipt of the Commission’s Report. Obviou\s»}y, this placed some of the
est

States in financial difficulty
rotest against this unforeseen situation.
engal threatened litigation but eventually

because the matter was nondjusticiable. Article

and the State of Bengal raised vehement
Responsible authorities in West
nzag was done presumably

(3) enjoins the Finance

Commission to make ‘recommendations’ to the President and the only duty
imposed on the President, by Art. 981, is to lay the recommendations of the

Commission before each House of Parliament.

It is nowhere laid down in

the Constitution that the recommendations of the Commission shall be
binding upon the Government of India or that it would give rise to a legal
right in favour of the beneficiary States to receive the moneys recommended

to be offered to them by the Commission.

Of course, non-implementation

would cause grave dislocation in States which might have acted upon their
anticipation founded on the Commission’s Report. The remedy for such
dislocation or injustice lies only in the ballot box.

The Ninth Finance Commission,

The Ninth Finance
Commission.

headed by Shri N.K.P. Salve,
submitted its reports in 1988 and 1989; all its
recommendations have been accepted by the
Government.”

The Tenth Finance Commission was constituted on 16-6-1992, with

The Tenth Finance
Commission.

The Eleventh Fi-
nance Co on.

The Twelfth Fi-
nance Co on

The Thirteenth Fi-
nance Commission

October, 2009.
Safeguardin

interests o
States in
shared Taxes.

the
the
the

Shri K.C. Pant as its Chairman. It submitted its report
on 26-11-1994.

The Eleventh Finance Commission was cons-
tituted on 3-7-1998. It submitted its report on 7-7-2000.

The Twelfth Finance Commission was
constituted on 1.11.2002 with Dr. C. Rangax&l}:n as its
Chairman. It submitted its report on 17.12.2004.

The Thirteenth Finance Commission was
constituted on 1.11.2007 with Shri Vijay Kelkar as its
Chairman and is expected to submit its report by

By way of safeguarding the interests of the States
in the Untion taxes which are divisible according to the
foregoing provisions, it is provided by the Constitution
[Art. 274? at no Bill or amendment which—

(a) varies the rate of any tax or duty in which the

States are interested; or
(b) affects the principles on which moneys are distributable according
to the foregoing provisions of the Constitution; or
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(c) imposes any surcharge on any such tax or duty for the purposes of
the Union,

shall be introduced or moved in Parliament except on the recommendation
of the President.

Subject to the above condition, however, it is competent for Parliament
to increase the rate of any such tax or duty (by imposing a surcharge) for
purposes of the Union [4rt. 271].

; : As in the legislative and administrative spheres, so
gy thc:d Un‘i:oo:"i‘:: in financial matters, the normal relation between the
Emergencies. Union and the States (under Arts. 268-279) is liable to be

modified in different kinds of emergencies. Thus,

a) While a Proclamation of Emergency [4rt. 352(1)] is in operation, the
President may by order direct that, for a period not extending beyond the
expiration of the financial year in which the Proclamation ceases to operate,
all or any of the provisions relating to the division of the taxes between the
Union and the States and grants-in-aid shall be suspended [Art. 354]. In the
result, if any such order is made by the President, the States will be left to
their narrow resources from the revenues under the State List, without any
augmentation by contributions from the Union.

(b) While a Proclamation of Financial Emergency |4rt. 360(1)] is made
by the President, it shall be competent for the Union to give directions to the
States—

(i) to observe such canons of financial propriety and other safeguards
as may be specified in the directions;

(i) to reduce the salaries and allowances of all persons serving in
connection with the affairs of the State, including High Court
Judges;

(iii) to reserve for the consideration of the President all money and
financial Bills, after they are passed by the Legislature of the State
[An. 360)

The Union shall have unlimited power of borrowing, upon the security
Borrowing Powers Of the revenues of India either within India or outside.
of the Union and The Union Executive shall exercise the power subject
the States. only to such limits as may be fixed by Parliament

from time to time [Art. 292].

The borrowing power of a State is, however, subject to a number of

constitutional limitations:

(i) It cannot borrow outside India. Under the Government of India Act,
7935, the States had the power to borrow outside India with the consent of
the Centre. But this power is totally denied to the States by the Constitution;
the Union shall have the sole right to enter into the international money
market in the matter of borrowing.

(i) The State Executive shall have the power to borrow, within the
territory of India upon the security of the revenues of the State; subject to the
following conditions:

(a) Limitations as may be imposed by the State Legislature.
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(b) If the Union has guaranteed an outstanding loan of the State, no
fresh loan can be raised by the State without consent of the Union
Government.

(c) The Government of India may itself offer a loan to a State, under a
law made by Parliament. So long as such a loan or any part thereof remains
outstanding, no fresh loan can be raised by the State without the consent of
the Government of India. The Government of India may impose terms in
giving its consent as above [4rt. 293|.

Before closing this Chapter, it should be pointed out that there is
Demand for more & 8rowing demand from some of the States for
Financial power by greater financial powers, by amending the
States. Constitution, if necessary, which was stoutly resisted

by Prime Minister Desai® There are two relevant
considerations on this issue:

(i) The steps taken by Pakistan to make nuclear bombs together with
the equivocal conduct of China leave no room for complacence in the
matter of defence. Hence, the Union cannot yield to any weakening of its
resources that would prejudice the defence potential of the country.”

(ii) On the other hand, the welfare activities of the States involving
huge expenditure, natural calamities, etc., which could not be fully
envisaged in 1950, call for a revision of the financial provisions of the
Constitution.

The entire subject of ‘Centre-State Relations’ has been reviewed by the

Sarkal;(i)a Commission. Its Report is under consideration by the Govern-
ment.
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CHAPTER 27
INTER-STATE RELATIONS

INTER-STATE COMITY

Though a federal Constitution involves the sovereignty of the Units
Inter-State Comity. within their respective territorial limits, it is not
possible for them to remain in complete isolation from
each other and the very exercise of internal sovereignty by a Unit would
require its recognition by, and co-operation of, the other Units of the
federation. All federal Constitutions, therefore, lay down certain rules of
comity which the Units are required to observe, in their treatment of each
other. These rules and agencies relate to such matters as—

(a) Recognition of the public acts, records and judicial proceedings of
each other.

(b) Extrajudicial settlement of disputes.
(c) Co-ordination between States.

(d) Freedom of inter-State trade, commerce and intercourse.

(A) Recognition of Public Acts, etc. Since the jurisdiction of each State is
s confined to its own territory [Arts. 162, 245(1)], the
f;‘,‘i'dh,““" sl acts and records of one State might have been refused
to be recognised in another State, without a provision

to compel such recognition. The Constitution, therefore, provides that—

“Full faith and credit shall be given throughout the territory of India to public acts,
records and judicial proceedings of the Union and every State” [Art. 261(1)].

This means that duly authenticated copies of statutes or statutory
instruments, judgments or orders of one State shall be given recognition in
another State in the same manner as the statutes, etc,, of the latter State itself.
Parliament has the power to legislate as to the mode of proof of such acts
and records or the effects thereofl [Art. 261(2)].

(B) Extra-judicial Settlement of Disputes. Since the States, in every
Prevention  and lederation, normally act as independent units in the
Settlement of exercise of their internal sovereignty, conflicts of
Disputes. interest between the units are sure to arise. Hence, in

order to maintain the strength of the Union, it is
essential that there should be adequate provision for judicial determination
of disputes between the units and for settlement of disputes by extrajudicial
bodies as well as their prevention by consultation and joint action. While
Art. 131 provides for the judicial determination of disputes between States

[352]
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by vesting the Supreme Court with exclusive jurisdiction in the matter,
Art. 262 provides for the adjudication of one class of such disputes by an
extrajudicial tribunal, while Art. 263 provides for the prevention of inter-
State disputes by investigation and recommendation by an administrative
body. Thus—

(i) Parliament may by law provide for the adjudication of any dispute
or complaint with respect to the use, distribution or control of the waters of,
or in, any inter-State river or river valley and also provide for the exclusion
of the jurisdiction of all Courts, including the Supreme Court, to entertain
such disputes [Art. 262].

In exercise of this power, Parliament has enacted the Inter-State Water
Disputes Act, 1956, providing for the constitution of an ad hoc Tribunal for
the adjudication of any dispute arising between two or more States with
regard to the waters of any inter-State river or river valley.

(ii) The President can establish an inter-State Council for enquiring into
and advising upon inter-State disputes, if at any time it appears (o him that
the public interests would be served by the establishment of such Council
[Art. 263(a)].

(C) Co-ordination between States. The power of the President to set up

inter-State Councils may be exercised not only for

E:::fitl:_“ advising upon dis utes,ybut also for the purpo)sle of

investigating and discussing subjects in which some or

all of the States or the Union and one or more of the States have a common

interest. In exercise of this power, the President has already constituted the

Central Council of Health, the Central Council of Local Self-Government,
the Central Council of Indian Medicine,' Central Council of Homeopathy.

In this connection, it should be mentioned that advisog' bodies to
advise on inter-State matters have also been established under statutory
authority:

(a) Zonal Councils have been established by the States Reorganisation

Zonal Councils. in Act, 1956 to advise on matters of common interest

to each of the five zones into which the territory of

India has been divided,—Northern, Southern, Eastern, Western and
Central.

It should be remembered that these Zonal Councils do not owe their
origin to the Constitution but to an Act of Parliament, having been
introduced by the States Reorganisation Act, as a part of the scheme of
reorganisation of the States with a view to securing co-operation and co-
ordination as between the States, the Union Territories and the Union,
particularly in respect of economic and social development. The creation of
the Zonal Councils was a logical outcome of the reorganisation of the States
on a linguistic basis. For, if the cultural and economic affinity of linguistic
States with their contiguous States was to be maintained and their common
interests were to be served by co-operative action, a common meeting
ground of some sort was indispensable. The object of these Councils, as
Pandit Nehru envisaged it, is to “develop the habit of co-operative working”.
The presence of a Union Minister, nominated by the Union Government, in
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each of these Councils (and the Chief Ministers of the States concerned) also
furthers co-ordination and national integration through an extra-constitu-
tional advisory organisation, without undermining the autonomy of the
States. If properly worked, these Councils would thus foster the ‘federal
sentiment’ by resisting the separatist tendencies of linguism and provin-
cialism.

(i) The Central Zone, comprising the States of Uttar Pradesh, Madhya
Pradesh, Chhatisgarh and U ang.

(ii) The Northern Zone, comprising the States of Haryana, Himachal
Pradesh, Punjab, Rajasthan, Jammu & Kashmir, and the Union Territories of
Delhi & Chandigarh.

(iii% The Eastern Zone, comprising the States of Bihar, West Bengal,
Orissa, Sikkim and Jharkhand.

(iv) The Western Zone, comprising the States of Gujarat, Maharashtra
and Goa and the Union Territories of Dadra & Nagar Haveli; Daman & Diu.

(v) The Southern Zone, comprising the States of Andhra Pradesh,
Karnataka, Tamil Nadu, Kerala, and the Union Territory of Pondicherry.

(vij The North Estern Zone, comprising the States of Assam,
Meghalaya, Nagaland, Manipur, Tripura, Mizoram, Arunachal Pradesh.

Each Zonal Council consists of the Chief Minister and two other
Ministers of each of the Sates in the Zone and the Administrator in the case
of a Union Territory. There is also provisioin for holding joint meetings of
two or more Zonal Councils. e Union Home Minister has been
nominated to be the common chairman of all the Zonal Councils.

The Zonal Councils, as already stated, discuss matters of common
concern to the States and Territories comprised in each Zone, such as,
economic and social planning, border disputes, inter-State transport, matters
arising out of the reorganisation of States and the like, and give advice to the
Governments of the States concerned as well as the Government of India.?

Besides the Zonal Councils, there is a North-Eastern Council, set up

under the North-Eastern Coucil Act, 1971, to deal with the common

roblems of Assam, Meghalaya, Manipur, Nagaland, Tripura, Arunachal
desh and Mizoram.

(b) The River Boards Act, 1956, provides for the establishment of a
River Boatdd River Board for the purpose of advising the Govern-
ments interested in relation to the regulation or

development of an inter-State river or river valley.

(c) The inter-State Water Disputes Act, 1956, provides for the reference

of an inter-State river dispute for arbitration by a

¥,-‘i‘1t,:;._|, ik Water Disputes Tribunal, whose award would be final
according to Art. 262(2).

II. FREEDOM OF INTER-STATE TRADE AND COMMERCE

The great ﬂroblem of any federal structure is to minimise inter-State
barriers as much as possible, so that the people may feel that they are
members of one nation, though they may, individually, be residents of any
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of the Units of the Union. One of the means to achieve this object is to
guarantee to every citizen the freedom of movement and residence through-
out the country. Our Constitution guarantees this right by Art. 19(1)(d) & (e).

No less important is the freedom of movement or passage of commo-
dities and of commercial transactions between one part of the country and
Need for the another. The progress of the country as a whole also
Freedom of Trade requires free flow of commerce and intercourse as
and Commerce. between different parts, without any barrier. This is

particularly essential in a federal system. This freedom
is sought to be secured by the provisions [Arts. 301—307] contained in
Part of our Constitution. These provisions, however, are not confined to
inter-State freedom but include intra-State freedom as well. In other words,
subject to the excegﬁons laid down in this Part, no restrictions can be
imposed upon the flow of trade, commerce and intercourse, not only as
between one State and another but as between any two points within the
territory of India whether any State border has to be crossed or not.

Article 301 thus declares—

“Subject to the other provisions of this Part, trade, commerce and intercourse
throughout the territory of India shall be free.”

Art. 303(1) declares that neither the Parliament nor the State
Legislature shall have power to make any law giving, or authorising the
giving of, any preference to one State over another; or making or authorising
the making of, any discrimination between one State and another, in the
field of trade, commerce or intercourse. Hence, if a State prohibits the sale
of lottery tickets of others and promotes that of its own, it would be
discriminatory and violative of Art. 303

The limitations imposed upon the above freedom by the other
provisions of Part XIII are—

(a) Non-discriminatory restrictions may be imposed by Parliament, in
the public interest [4rt. 302].

By virtue of this power, Parliament has enacted the Essential
Commodities Act, 1955, which empowers, ‘in the interest of the general
public’, the Central Government to control the production, supply and
distribution of certain ‘essential commodities’, such as coal, cotton, iron and
steel, petroleum.

(b) Even discriminatory or preferential provisions may be made by
Parliament, for the purpose of dealing with a scarcity of goods arising in any
part of India [Art. 303(2)].

(c) Reasonable restrictions may be imposed by a State “in the public
interest” [Art. 304(b)].

(d) Non-discriminatory taxes may be imposed by a State on goods
imported from other States or Union Territories, similarly as on intra-State
goods [Art. 304(a)]. v

(e) The appropriate Legislature may make a law [under Art. 19(6)(ii)]
for the carrying on by the State, or by a corporation owned or controlled by
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the State, of any trade, business, industry or service, whether to the
exclusion, complete or partial, of citizens or otherwise.

Before leaving this topic, we should notice the difference in the scope
Freedoms under Of the provisions of Arts. 19(1)(g) and 301 both of
Arts. 19(1)(g) and which guarantee the freedom of trade and commerce.
301.

Though this question has not been finally
settled, it may be stated broadly that Art. 19(1)(g) looks at the freedom from
the standpoint of the individual who seeks to carry on a trade or profession
and guarantees such freedom throughout the territory of India subject to
reasonable restrictions, as indicated in Art. 19(5). Article 301, on the other
hand, looks at the freedom from the standpoint of the movement or passage
of commodities or the carrying on of commercial transactions between one
place and another, irrespective of the individuals who may be engaged in
such trade or commerce. The only restrictions that can be imposed on the
freedom declared by Art. 301 are to be found in Arts. 302—305. But if
either of these freedoms be restricted, the aggrieved individual* or even a
State? may challenge the constitutionality of the restriction, whether imposed
by an executive order or by legislation.* When there is a violation of
Art. 301 or 304, there would ordinarily be an infringement of an individual’s
fundamental right guaranteed by Art. 19(1)(g), in which case, he can bring
an application under Art. 32, even though Art. 301 or 304 is not included in
Part I as a fundamental right.%
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CHAPTER 28
EMERGENCY PROVISIONS

FEDERAL government, according to Bryce, means weak government
because it involves a division of power. Every modem federation, however,
has sought to avoid this weakness by providing for the assumption of larger
powers by the federal government whenever unified action is necessary by
reason of emergent circumstances, internal or external. But while in
countries like the United States this expansion of federal power takes place
through the wisdom of judicial interpretation, in /ndia, the Constitution itself
provides for conferring extraordinary powers upon the Union in case of
different kinds of emergencies. As has been stated earlier, the Emergency
provisions of our Constitution enable the federal government to acquire the
strength of a unitary system whenever the exigencies of the situation so
demand.

The Constitution provides for three different kinds of abnormal
Different kinds of Situations which call for a departure from the normal
Emergencies. governmental machinery set up by the Constitution:—

viz., (i) An emergency due to war, external aggression
or armed rebellion' [Art. 352]. This may be referred to as ‘national
emergency’, to distinguish it from the next category. (i) Failure of
constitutional machinery in the States [Art. 356]. (iii) Financial emergency
[Art. 360].

An ‘armed rebellion’ poses a threat to the security of the State as
distinguished from ‘internal disturbance’ contemplated under Art. 355.2

Where the Constitution simply uses the expression ‘Proclamation of
Emergency’, the reference is [Art. 366(18)] to a Proclamation of the first
category, Le., under Art. 352,

The Emergency provisions in Part XVIII of the Constitution [Arts. 352-
i 360] have been extensively amended by the 42nd
d2nd and 44th  Amendment (1976) and the 44th Amendment (1978)
- Acts, so that the resultant position may be stated for
the convenience of the reader, as follows:

I. A ‘Proclamation of Emergency’ may be made by the President at
any time he is satisfied that the security of India or any part thereof has been
threatened by war, external aggression or armed rebellion' |Art, 352]. It may
be made even before the actual occurrence of any such disturbance, e.g.,
when external aggression is apprehended.

[357]
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An ‘Emergency’ means the existence of a condition whereby the security of
India or any part thereof is threatened by war or external ssion or armed
rebellion.' A state of emergency exists under the Constitution when the President
makes a ‘Proclamation of Emergency’. The actual occurrence of war or any
armed rebellion, is not necessary to 'uslizra Proclamation of Emergency of

the President. The President may make such a Procla-
mation if he is satisfied that there is an imminent
danger of such external aggression or armed rebellion.
But no such Proclamation can be made by the President unless the Union
Ministers of Cabinet rank, headed by the Prime Minister, recommend to
him, in writing, that such a Proclamation should be issued [4rt. 352(3)].

While the 42nd Amendment made the declaration immune from
judicial review, that fetter has been removed by the 44th Amendment, so
that the constitutionality of the Proclamation can be questioned in a Court
on the ground of mala fides®.

Every such Proclamation must be laid before both Houses of
Parliament and shall cease to be in operation unless it is approved by
resolutions of both Houses of Parliament within one month from the date of
its issue.

Until the 44th Amendment of 1978, there was no Parliamentary control
over the revocation of a Proclamation, once the issue of the Proclamation
had been approved by resolutions of the Houses of Parliament.

After the 44th Amendment, a Proclamation under Art. 352 may come
to an end in the following ways:

A. Proclamation of
Emergency.

(a) On the expiry of one month from its issue, unless it is apgroved by

resolutions of both Houses of Parliament before the
How a Proclama- expiry of that period. If the House of the People is
Sornsiiiati. Y dissolved at the date of issue of the Proclamation or

within one month thereof, the Proclamation may
survive until 30 days from the date of the first sitting of the House after its
reconstitution, provided the Council of States has in the meantime approved
of it by a resolution [CL (4)].

(b) It will get a fresh lease of six months from the date it is approved by
resolutions of both Houses of Parliament [CL 5], so that it will terminate at
the end of six months from the date of last such resolution.

(c) Every such resolution under Cls. (4)-(5), must be passed by either
House by a majority of the total membership of that I-Fouse and by a
majority of not less than two-thirds of the members of that House present
and voting [CL (6)].

(d) The President must issue a Proclamation of revocation any time
that the House of the People passes a resolution disapproving of the issue or
continuance of the Proclamation [CL. (7)} For the purpose of convening a
special sitting of the House of the People for passing such a resolution of

isapproval, not less than 1/10 of the Members of the House may give a
notice in writing to the Speaker or to the President (when the House is not in
session) to convene a special sitting of the House for this purpose. A special
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sitting of the House shall be held within 14 days from the date on which the
notice is received by the Speaker or as the case may be by the President
(CL @®)}

It may be that an armed rebellion or external aggression has affected
only a part of the territor{' of India which is needed to be brought under
greater control. Hence, it has been Erovided, by the 44th Amendment, that
a Proclamation under Art. 352 may be made in respect of the whole of India
or only a part thereof.

The Executive and the Legislature of the Union shall have extraordi-
nary powers during an emergency.

The effects of a Procl jon of Emergency may be discussed under
four heads—{i]” Execulive; lﬁgi\sl/aﬁﬂé.; (iii) Fingncial—and (iv) As to
Fund ts.

(i) Executive. When a Proclamation of Emergency has been made, the
executive power of the Union shall, during the operation of the
Proclamation, extend to the giving of directions to any State as to the
manner in which the executive power thereof is to be exercised [Art. 353(a)).

In normal times, the Union Executive has the power to give directions
to a State, which includes only the matters specified in Arts. 256-257.

But under a Proclamation of Emergency, the Government of India

shall acquire the power to give directions to a State on

E::}f:; o Prod:;- ‘any’ maclltter, 50 tlFat lhougl?the State Government will

Emergency. not be suspended, it will be under the complete

control of the Union Executive, and the administration

of the country insofar as the Proclamation goes, will function as under a
unitary system with local sub-divisions.

(ii) Legislative. Sa) While a Proclamation of Emergency is in operation,
Parliament may, by law, extend the normal life of the House of the People
(5 years) for a period not exceeding one year at a time and not extending in
any case beyond a period of 6 months after the Proclamation has ceaseg to
operate [Proviso to Art. 83(2), ante]. (This power also was used by Mrs.
Gandhi in 1976—Act 109 of 1976).

(b) As soon as a Proclamation of Emergency is made, the legislative
competence of the Union Parliament shall be automatically widened and the
limitation imposed as regards List II, by Art. 24653), shall be removed. In
other words, during the operation of the Proclamation of Emergency,
Parliament shall have the power to legislate as regards List II (State List) as
well [Art. 25(15112'] Though the Proclamation will not suspend the State
Legislature, it will suspend the distribution of legislative powers between the
Union and the State, so far as the Union is concerned,—so that the Union
Parliament may meet the emergency by legislation over any subject as may
be necessary as if the Constitution were unitary.

(c) In order to carry out the laws made by the Union Parliament under
its extended jurisdiction as outlined above, Parliament shall also have the
power to make laws conferring powers, or imposing duties (as may be
necessary for the purpose), upon the Executive of the Union in respect of
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any matter, even though such matter normally belonged to State jurisdjctior;
[Art. 353(b)].

(iif) Financial. During the operation of the Proclamation of Emergency
the President shall have the constitutional power to modify the provisions of
the Constitution relating to the allocation of financial resources [Arts. 268-
279] between the Union and the States, by his own Order. But no such
Order shall have effect beyond the financial year in which the Proclamation
itself ceases to operate, and, further, such Order of the President shall be
subject to approval by Parliament [4rt. 354].

(iv) As regards Fundamental Rights. Articles 358-359 lay down the effects
of a Proclamation of Emergency upon fundamental rights. As amended up
to 1978, by the 44th Amendment Act, the following results emerge—

. While Art. 358 provides that the State would be free from the
limitations imposed by Art. 19, so that these rights would be non-existent
against the State during the operation of a Proclamation of Emergency,
under Art. 359, the right to move the Courts for the enforcement of the rights
or any of them, may be suspended, by Order of the President.

Il. While Art. 359 would apply to an Emergency declared on any of
the grounds specified in Art. 352, ie., war, external aggression or armed
rebellion, the application of Art. 358 is confined to the case of Emergency
on grounds of war or external aggression only.

IIl. While Art. 358 comes into operation automatically to suspend

Art. 19 as soon as a Proclamation of Emergency on the ground of war or
external aggressioa is issued, to apply Art. 359 a er Order is to be made
by the President, specifyinsi those Fundamental Rights against which the

suspension of enforcement shall be operative.

IV. Art. 358 suspends Art. 19; the suspension of enforcement under
Art. 359 shall relate only to those Fundamental Rights which are specified in
the President’s Order, excepting Arts. 20 and 27. In the result, notwith-
standing an Emergency, access to the Courts cannot be barred to enforce a
prisoner’s or detenu’s right under Art, 20 or 21.4

V. Neither Art. 358 nor 359 shall have the effect of suspending the
operation of the relevant fundamental right unless the law whicﬁ affects the
aggrieved individual contains a recital to the effect that “such law is in
relation to the Proclamation of Emergency”. In the absence of such recital in
the law itself, neither such law nor any executive action taken under it shall
have any immunity from challenge for violation of a fundamental right
during operation of the Emergency [CL (2) of Art. 358 and CL (1B) of
Art. 359].

A. The first Proclamation of Emergency under Art. 352 was made by
Uses of the Emer- the President on October 26, 1962, in view of the
gency Powers. Chinese aggression in the NEFA. It was also provided

by a Presidential Order, issued under Art. 359, that a
person arrested or imprisoned under the Defence of India Act would not be
entitled to move any Court for the enforcement of any of his Fundamental
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Rights under Art. 14, 19 or 21. This Proclamation of Emergency was
revoked by an order made by the President on January 10, 1968.

B. The second Proclamation of Emergency under Art. 352 was made by
the President on December 3, 1971 when Pakistan launched an undeclared
war against India.

A Presidential Order under Art. 359 was promulgated on December
25, 1974, in view of certain High Court decisions releasing some detenus
under the Maintenance of Internal Security Act, 1971 for smuggling
operations. This Presidential Order suspended the right of any such detenu
to move any Court for the enforcement of his fundamental rights under Arts.
14, 21 and 22, for a period of six months or during the continuance of the
Proclamation of Emergency of 1971, whichever expired earlier.

Though there was a ceasefire on the capitulation of Pakistan in
Bangladesh in December, 1971, followed by the Sﬁimla Agreement between
India and Pakistan, the Proclamation of 1971 was continued, owing to the
persistence of hostile attitude of Pakistan. It was thus in operation when the
third Proclamation of June 25, 1975 was made.

C. While the two preceding Proclamations under Art. 352 were made
on the ground of external aggression, the third Proclamation of Emergency
under . 352 was made on June 25, 1975, on the ground of “internal
disturbance”.

The “internal disturbance”, which was cited in the Press Note relating
to the Proclamation, was that ‘certain persons have been inciting the Police
and the Armed Forces against the discharge of their duties and their normal
functioning’.’ Both the second and third proclamations were revoked on 21st
March, 1977.

It should be noted that after 1978, it is not possible to issue a
! Proclamation of Emergency on the ground of ‘internal
{;‘:ﬂ“l Distur- disturbance’, short of an armed rebellion, for, the
o::d ne  more words ‘internal disturbance’ have been substituted b
ergency. the words ‘armed rebellion’, by the Constitution (44
Amendment) Act, 1978.!

II. The Constitution provides for carrying on the administration of a
State in case of a failure of the constitutional machinery.

(a) It is a duty of the Union to ensure that the government of every
State is carried on in accordance with the provisions of the Constitution [Art.

B. Prad o 355). So, the President is em owered to make a
F;ilureof Constj- [roclamation, when he is satisfied that the Govern-
tutional Machi- ment of a State cannot be carried on in accordance
nery in a State, with the provisions of the Constitution, either on the

report of the Governor of the State or otherwise
[Art. 356(1)]. (For uses of this power, see below.)

&:)) Such Proclamation may also be made by the President where any
State has failed to comply with, or to give effect to, any directions given by
the Union, in the exercise of its executive power to the State [Art. 365].°
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By such Proclamation, the President may—

(a) assume to himself all or any of the functions of the Executive of the
State or of any other authority save the High Court; and

(b) declare that the powers of the Legislature of the State shall be
exercisable by or under the authority of Parliament. In short, by such
Proclamation, the Union would assume control over all functions in the State
administration, except judicial.

When the State Legislature is thus suspended by the Proclamation, it
shall by competent—

(a) for Parliament to delegate the power to make laws for the State to
the President or any other authority specified by him; (b) for the President to
authorise, when the House of the People is not in session, expenditure from
the Consolidated Fund of the State pending the sanction of such expenditure
from Parliament; and (c) for the President to promulgate Ordinances for the
administration of the State when Parliament is not in session [Art. 357].

The duration of such Proclamation shall ordinarily be for fwo months.
If, however, the Proclamation was issued when the House of the People was
dissolved or dissolution took place during the period of the two months
above-mentioned, the Proclamation would cease to operate on the expiry of
30 days from the date on which the reconstituted House of the People first
met, unless the Proclamation is approved by Parliament. The two months’
duration of such Proclamation can be extended by resolutions passed by
both Houses of Parliament for a period of six months at a time, subject to a
maximum duration of three years [Art. 356(3)-(4)]; but if the duration is
sought to be extended beyond one year, two other conditions, as inserted by
the 44th Amendment Act, 1978, have to be satisfied, namely, that—

(2) a Proclamation of Emergency is in operation, in the whole of
tor India or as the case may be, in the whole or any part
of of the State, at the time of the passing of such
duration beyond resolution, and

Conditions
extension

i i il the Election Commission certifies that the
continuance in force of the Proclamation approved under Cl. (3) during the
ﬁeriod specified in such resolution is necessary on account of difficulties in

olding general elections to the Legislative Assembly of the State concerned.

By the 42nd Amendment, 1976, the President’s satisfaction for the
making of a Proclamation under Art. 356 had been made immune from
judicial review; but the 44th Amendment of 1978 has removed that fetter, so
that the Courts may now interfere if the Proclamation is mala fide’ or the
reasons disclosed for making the Proclamation have no reasonable nexus
with the satisfaction of the President.?

The Author’s views expressed above have been upheld by the
Judicial Review. Supreme Court in S.R. Bommai’s case’ where a nine-
Judge Bench held that the validity of a Proclamation

under Art. 356 can be judicially reviewed to examine (i) whether it was
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issued on the basis of any material, (ii) whether the material was relevant,
(iii) whether it was issued mala fide.

The Proclamation in case of failure of the constitutional machinery
differs from a Proclamation of ‘Emergency’ on the following points:

(i) A Proclamation of Emergency may be made by the President only

when the security of India or any part thereof is threatened by war, external

aggression or armed rebellion. A Proclamation in

TRl R T respect of failure of the constitutional machinery may

R be made by the President when the constitutional

government of State cannot be carried on for any reasons, not necessarily
connected with war or armed rebellion.

(i) When a Proclamation of Emergency is made, the Centre shall get
no power to suspend the State Government or any part thereof. The State
Executive and Legislature would continue in operation and retain their
powers. All that the Centre would get are concurrent powers of legislation
and administration of the State.

But under a Proclamation in case of failure of the constitutional
machinery, the State Legislature would be suspended and the executive
authority of the State would be assumed by the President in whole or in
part. is is why it is popularly referred to as the imposition of the
‘President’s rule'.)

(iii) Under a Proclamation of Emergency, Parliament can legislate in
respect of State subjects only by itself; by under a Proclamation of the other
kind, it can delegate its powers to legislate for the State,—to the President or
any other authority specified by him.

(iv) In the case of a Proclamation of failure of constitutional machinery,
there is a maximum limitation to the power of Parliament to extend the
operation of the Proclamation, namely, three years [Art. 356(4), Proviso 1],
but in the case of a Proclamation of Emergency, it may be continued for a
period of six months by each resolution of the Houses of Parliament
approving its continuance, so that if Parliament so approves, the
Proclamation may be continued indefinitely as long as the Proclamation is
not revoked or the Parliament does not cease to make resolutions approving
its continuance [new CL (5) to Art. 352, inserted by the 44th Amendment
Act, 1978).

It is clear that the power to declare a Proclamation of failure of
constitutional machinery in a State has nothing to do
with any external aggression or armed rebellion; it is
an extraordinary power of the Union to meet a political breakdown in any of
the units of the federation [or the failure by such Unit to comply with the
federal directives (Art. 365)|, which might affect the national strength. It is
one of the coercive powers at the hands of the Union to maintain the
democratic form of government, and to prevent factional strifes from
paralysing the governmental machinery, in the States. The importance of this
power in the political system of India can hardly be overlooked in view of
the fact that it has been used not less than 108 times during the first 50 years
of the working of the Constitution (till March 2001).

Use of the Power.
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For details see Table XXI.

Frequent and From the foregoing history of the use of the
improper use of power conferred upon the Union under Art. 356, it is
2:: e ::dr‘: evident that it is a drastic coercive power which takes
pr- e P'®  nearly the substance awzgofrom e normal federal
polity &rescribed by the Constitution. It is, therefore,
to be always remembered that the provision for such drastic power was
defended by Dr. Ambedkar in the Constituent Assembly® on the plea that
the use of this drastic power would be a matter of the last resort:
. . . the proper thing we ought to expect is that such articles will never be called
into operation and that they would remain a dead-letter. If at all they are brought
into operation, I hope the President who is endowed with this power will take
proper precautions before actually suspending the administration of the Province.

It is natural, therefore, that the propriety of the use of this provision
(which was envisaged by Dr. B.R. Ambe to ‘remain a dead-letter’), on
numerous occasions (more than any other provision of the Constitution), has
evoked criticism from different quarters. The judgment of the Supreme
Court in the Rajasthan case® also did not lay down the law correctly. The
views of the Author were expressed in detail in the 16th Edition of this book
(at pp. 336-37). In view of S.R. Bommai’s case’ Sx:rnﬁjudge Bench) the
comments have been replaced by the law as declared by the Supreme
Court, which affirm the Author’s view.

In S.R. Bommai’s ca.stﬁ7 the Court has clearly subscribed to the view

that the power under Art. 356 is an exceptional power

;50: 0;“::“!:: ,ﬁ:‘d and has to be resorted to only occasiogally topmeet

rarely. the exigencies of special situations. The Court quoted

the Sarkaria Commission Report to ?ve examples of

situations when such power should not be used. It made it clear that Art. 356

cannot be invoked for superseding a duly constituted ministry and dissolving

the Assembly on the sole ground that in the elections to the Lok Sabha, the
ruling party in the State suffered a massive defeat.

After Bommai’s case’ it is settled that the Courts possess the power to
review the Proclamation on the grounds mentioned above fl»see under
“JUDICIAL REVIEW”, ante]. This will surely have a restraining effect on the
tendency to use the power on flimsy grounds.

In S.R. Bommai’s case’ it has besn pronounced that till the Procla-
¥ mation is approved by both Houses of Parliament, it is
i o Al 575 M permisgible fory the President to take any
steps under Art. irreversible action under Cls. (a), (b) and (c) of Art.
35871) (a), (b) & (c). 356(1). Hence the Legislative Assembly of a State
cannot be dissolved before the Proclamation is

approved by both Houses of Parliament.

If the Court holds the Proclamation to be invalid then in spite of the
fact that it has been approved by the Parliament, the

Court’s Power to : 2
restore. statss. guo Court has the power to restore, in its discretion, stafus

ants. uo ante, ie. the Court may order that the dissolved
K"l.u'us istry and Assembly will be revived.”
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i Lk el B Some of the situations which do not amount to

where resort to lailure of constitutional machinery are given below.

Art. 356 would not lhey are based on the report of the Sarkaria

be proper Commission and have the approval of the Court in
S.R. Bommai’s case.?

(1) asituation of maladministration in a State, where a duly constituted
ministry enjoys support of the Assembly.

(2) where a Ministry resigns or is dismissed on losing majority support
and the Governor recommends imposition of President'’s Rule without
exploring the possibility of installing an alternative government.

(3) where a Ministry has not been defeated on the floor of the House,
the Governor on his subjective assessment recommends supersession and
imposition of President’s Rule.

4) where in general elections to the Lok Sabha the ruling party in the
State has suffered a massive defeat.

(5) where there is situation of internal disturbance but all possible
measures to contain the situation by the Union in discharge of its duty,
under Art. 355, have not been exhaused.

(6) where no prior wamning or opportunity is given to the State
Government to correct itself in cases where directives were issued under
Arts, 256, 257 etc.

(7) where the power is used to sort out intra-party problems of the
ruling party. ‘

(8) the power cannot be legitimately exercised on the sole ground of
stringent financial exigencies of the State.

(9) the power cannot be invoked merely on the ground that there are
serious allegations of corruption against the Ministry.

(10) exercise of the power for a purpose extraneous or irrelevant to
those which are permitted by the Constitution would be vitiated by legal
mala fides.

A proper occasion for use of this power would, of course, be when a
Ministry resigns after defeat in the Legislature and no other Ministry
commanding a majority in the Assembly can at once

?;:ﬂ:: m:;m’ru be formed. Dissolilmotz of the Assemb}l’y may be a
radical solution, but, that being expensive, a resort to

Art. 356 may be made to allow the state of flux in the Assembly to subside
so as to obviate the need for a dissolution, if possible. A similar situation
would arise where the party having a majority declines to form a Ministry
and the Governor fails in his attempt to find a coalition Ministry. Another
obviously proper use is mentioned in Art. 365 of the Constitution itself; but
curiously, none of the numerous past occasions specifically refers to this
contingency. The provision in Art. 365 relates to the failure of a State
Government to carry out the directives of the Union Government which the
latter has the authority under the Constitution to issue (e.g., under Arts. 256,
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257). The Union may also issue such a directive under the implied power
conferred by the latter part of Art. 355, “to ensure that the government of
every State is carried on in accordance with the provisions of this
Constitution”.”

The only change that the 44th Amendment Act, 1978 (sponsored by

the Janata Government), has made in this Article, is to

E:f.:;tdm::g “;: mbgumw CL (5) to lir)nit the duration of a Procla-

Art. 356. mation made under Art. 356 to a period of one year

unless a Proclamation of Emergency under Art. 352 is

in operation and the Election Commission certifies that it is not possible to

hold elections to the Legislative Assembly of the State concerned

immediately, in which case, it may be extended up to three years, by

successive resolutions for continuance being passed by both Houses of
Parliament.

It is to be noted that the foregoing amendment has not specified any
conditions or circumstances under which the power under Art. 356 can be
used. Hence, in the light of the Rajasthan decision,® no legal challenge could
be offered when Mrs. Gandhi repeated the Janata experiment in February,
1980, in the same nine States, on the same ground, ziz., that the Janata Party,
which was in power in those States, was routed in the Lok Sabha election.

IIL. If the President is satisfied that a situation has arisen whereby the
Procl financial stability or credit of India or of any part of
chidﬁon °f the territory thereof is threatened, he may by a
Emergency. Proclamation make a declaration to that effect

[Are. 360(1)].

The consequences of such a declaration are :

(a) During the period any such Proclamation is in operation, the
executive authority of the Union shall extend to the giving of directions to
any State to observe such canons of financial propriety as may be specified
in the directions.

(b) Any such direction may also include—

(i) a provision requiring the reduction of salaries and allowances of all
or any class of persons serving in connection with the affairs of a State;

(ii) a provision requiring all Money Bills or other financial Bills to be
reserved for the consideration of the President after they are passed by the
Legislature of the State.

&():2 It shall be competent for the President during the period that any
such Proclamation is in operation to issue directions for the reduction of
salaries and allowances of all or any class of persons serving in connection
with the affairs of the Union including the Judges of the Supreme Court and
the High Courts [Art. 360(3)-(4)]-

The duration of such Proclamation will be similar to that of a
Proclamation of Emergency, that is to say, it shall ordinarily remain in force
for a period of fwo months, unless before the expiry of that period, it is ap&r-
oved by resolutions of both Houses of Parliament. If the House of the
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People is dissolved within the aforesaid period of two months, the Procla-
mation shall cease to operate on the expiry of thirty days from the date on
which the House of the People first sits after its reconstitution, unless before
the expiry of that period of thirty days it has been approved by both Houses
of Pa)x(‘ﬁamenL It may be revoked by the President at any time, by making
another Proclamation.

No use of Art. 360 has ever been made.
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CHAPTER 26

ADMINISTRATIVE RELATIONS
BETWEEN THE UNION AND
THE STATES

ANY federal scheme involves the setting up of dual governments and

Need for coordi- division of powers. But the success and strength of the

nation ~ between federal polity depends upon the maximum of co-

;‘:&eg‘t‘i‘:‘ of the ,peration and co-ordination between the govern-
: ments. The topic may be discussed under two heads:

(a) Relation between the Union and States;
(b) Relation between the States inter se.

In the preseni Chapter the former aspect will be discussed and the
inter-State relations will be dealt with in the next Chapter.

(A) TECHNIQUES OF UNION CONTROL OVER STATES

It would be convenient to discuss this matter under two heads—(i) in
emergencies; (i) in normal times.

1. In Emergencies. It has already been pointed out that in ‘emergencies’
the government under the Indian Constitution will work as if it were a
unitary government. This aspect will be more fully discussed in Chap. 28.

II. In Normal Times. Even in normal times, the Constitution has
devised techniques of control over the States by the Union to ensure that the
State governments do not interfere with the legislative and executive policies
of the Union and also to ensure the efficiency and strength of each
individual unit which is essential for the strength of the Union.

Some of these avenues of control arise out of the executive and
legislative powers vested in the President, in relation to the States, ¢.g. :

(i) The power to appoint and dismiss the Governor [Arts. 155-156]; the
power to appoint other dignitaries in the State, e.g., Judges of the High
Court; Members of the State Public Service Commission [4rts. 217, 317].

(ii) Legislative powers, e.g., previous sanction to introduce legislation in
the State Legislature [4rt. 304, Proviso]; assent to specified legislation which
must be reserved for his consideration [Art. 31A(l), Prov. 1; 3IC,
Prov. 288(2)]; instruction of President required for the Governor to make

[ 344 ]
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Ordinance relating to specified matters [Art. 213(1), Prov.]; veto power in
respect of other State Bills reserved by the Governor [Art. 200, Prov. 1].

These having been explained in the preceding Chapters, in the present
chapter we shall discuss other specific agencies for Union control, namely:

(i) Directions to the State Government.
(i) Delegation of Union functions.
(iii) All-India Services.
(iv) Grant-in-aid.
(v) Inter-State Councils.
(vi) Inter-State Commerce Commission [Art. 307).

The idea of the Union giving directions to the States is foreign and
Directions by the r;zugnam to a truly federal system. But this idea was
Union to State en by the framers of our Constitution from the
Governments. Government of India Act, 1935, in view of the peculiar

conditions of this country and, particularly, the
circumstances out of which the federation emerged.

The circumstances under which and the matters relating to which it
shall be competent for the Union to give directions to a State have already
been stated. The sanction prescribed by the Constitution to secure
compliance with such directions remains to be discussed.

It is to be noted that the Constitution prescribes a coercive sanction for
the enforcement of the directions issued under any of the foregoing powers,
namely, the power of the President to make a Proclamation under Art. 356.
This is provided in Art. 365 as follows :

“Where any State has failed to comply with, or to give effect to, any directions
Sanction for enfor- iven in the exercise of the executive power of the Union
cement of under any of the provisions of this Constitution, it shall be

‘

Directions. lawful for the President to hold that a situation has arisen in
which the Government of the State cannot be carried on in
accordance with the provisions of this Constitution.”

And as soon as a Proclamation under Art. 356 is made by the
President he will be entitled to assume to himself any of the functions of the
State Government as are specified in that Article.

It has already been stated that with the consent of the Government of a
Delegation of State, President may entrust to that Government
Functions. executive functions of the Union relating to any matter

[Art. 258(1)]. While legislating on a Union subject,
Parliament may delegate powers to the State Governments and their officers
insofar as the statute is applicable in the respective States [Art. 258(2)].

Conversely, a State Government may, with the consent of the
Go semment of India, confer administrative functions upon the latter,
relating to State subjects [A7t. 258A.

Thus, where it is inconvenient for either Government to directly carry
out its administrative functions, it may have those functions executed
through the other Government.
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It has been pointed out earlier that besides persons serving under the
AllIndia Services. Union and the States, there will be certain services
‘common to the Union and the States’. These are
called ‘All-India Services’, of which the Indian Administrative Service and
the Indian Police Service are the existing examples [4rt. 312(2)]. But the
Constitution gives the power to create additional AllIndia Services.! If the
Council of States declares by a resolution supported by not less than two-
thirds of the members present and voting that it is necessary or expedient in
the national interests so to do, Parliament may be law provide for the
creation of one or more all-India services common to the Union and the States
and regulate the recruitment, and the conditions of service of persons appointed,
to any such service [Arz. 312(1)).!

As explained by Dr. Ambedkar in the Constituent Assembly, the
object behind this provision for All-India Services is to impart a greater
cohesion to the federal system and greater efficiency to the administration in
both the Union and the States:

“The dual policy which is inherent in a federal system is followed in all federations
by a dual service. In all Federations, there is a Federal Civil Service and a State

ivil Service. The Indian Federation, though a dual polity, will have a dual service,
but with one exception. It is recognised that in every country there are certain parts
in its administrative set-up which might be called strategic from the point of view
of maintaining the standard of administration... There can be no doubt that the
standard of tration depends upon the calibre of the civil servants who are
appointed to these strategic posts.. The Constitution provides that without
depriving the States of their right to form their own civil services there shall be an
all-gndla Service, recruited on an allIndia basis with common qualifications, with
uniform scale of pay and members of which alone could be appointed to these
strategic posts throughout the Union.”

As stated earlier, Parliament is given power to make such grants as it
Grant-in-Aid may deem necessary to give financial assistance to any
' State which is in need of such assistance [4rt. 275]

By means of the grants, the Union would be in a position to correct
inter-State disparities in financial resources which are not conducive to an
all-round development of the country and also to exercise control and co-
ordination over the welfare schemes of the States on a national scale.

Besides this general power to make grants to the States for financial
assistance, the Constitution provides for specific grants on two matters: (a)
For schemes of development, for welfare of Scheduled Tribes and for raising
the level of administration of Scheduled Areas, as may have been
undertaken by a State with the approval of the Government of India. (b) To
the State of Assam, for the development of the tribal Areas in that State
[Provisos. 1-2, Art. 275(1)). :

The President is empowered to establish an inter-State Council

[Art. 263] if at any time it appears to him that the

FtarSiste Clttytl public interests would be served thereby. Though the

President is given the power to define the nature of the duties to be

performed by the Council, the Constitution outlines the three-fold duties that
may be assigned to this body. One of these is—
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“the duty of inguiring into and advising upon disputes which may have arisen
between States.”

The other functions of such Council would be to investigate and
discuss subjects of common interest between the Union and the States or
between two or more States imter se, e.g. research in such matters as
agriculture, forestry, public health and to make recommendation for co-
ordination of policy and action relating to such subject.

In exercise of this power, the President has so far established a Central
Council of Health,? a Central Council of Local SelfGovernment,® and a
Transport Development Council,* for the purpose of co-ordinating the policy
of the States relating to these matters. In fact, the primary object of an Inter-
State Council being co-ordination and federal cohesion, this object has been
lost sight of, while creating fragmentary bodies to deal with specified matters
relying on the statutory interpretation that the singular ‘a’ before the word
‘Council’ includes the plural.

The Sarkaria Commission has recommended the constitution of a
permanent inter-State Council, which should be charged with the duties set
out in (b) and (c) of Art. 263. Such a Council, consisting of six Union
Cabinet Ministers and the Chief Ministers of all the States, has been created
in April, 1990.5

For the purpose of enforcing the provisions of the Constitution relating
to the freedom of trade, commerce and intercourse throughout the territory
of India [Arts. 301—305], Parliament is empowered to

InterState Comm- . ginte an authority similar to the InterState

g A ®%  Commerce Commission in the U.S.4. and to confer
on such authority such powers and duties as it may deem fit [4r. 307]. No
such Commission has, however, been set up.

Apart from the above constitutional agencies for Union control over
the States, to ensure a co-ordinated development of India notwithstar:iding a
e federal system of government, there are some advis
mmtw?:: bodies and confergences held at the Union level, whiog;
setting  allIndia further the co-ordination of State policy and eliminate
Problems. - differences as between the States. The foremost of
such bodies is the Planning Commission.

Though the Constitution specifically mentions several Commissions to
. achieve various oses, the Planning Commission,
:li:l:: a8 ey as such, is notpt‘c])p be found in t.hg Constitution.
‘Economic and social planning’ is a concurrent
legislative power [Entry 20, List III]. Taking advantage of this Union power,
the Union set up a Planning Commission in 1950, but without resorting to
legislation. This extra-constitutional and non-statutory body was set up by a
resolution (1950) of the Union Cabinet by Prime Minister Nehru with
himself as its first Chairman, to formulate an integrated Five Year® Plan for
economic and social development and to act as an advisory body to the
Union Government, in this behalf.

Set up with this definite object, the Commission’s activities have
gradually been extended over the entire sphere of the administration
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excluding only defence and foreign affairs, so much so, that a critic has
described it as “the economic Cabinet of the country as a whole”, consisting
of the Prime Minister and encroaching upon the functions of constitutional
bodies, such as the Finance Commission’ and, yet, not being accountable to
Parliament. It has built up a heavy bureaucratic organisation® which led
Pandit Nehru himself to observe’—

“The Commission which was a small body of serious thinkers had tumed into a

government department complete with a crowd of secretaries, directors and of

course a big building.”

According to these critics, the Planning Commission is one of the
agencies of encroachment upon the autonomy of the States under the
federal system. The extent of the influence of this Commission should,
however, be precisely examined before arriving at any conclusion. The
function of the Commission is to prepare a plan %or the “most effective and
balanced utilisation of the country’s resources”, which would initiate “a
process of development which will raise living standards and open out to the
people new opportunities for a richer and more varied life”. It is obvious
that the business of the Commission is only to prepare the plans; the
implementation of the plans rests with the States because the development
relates to mostly State subjects. There is no doubt that at the Union, the
Planning Commission has great weight, having the Prime Minister himself as
its: Chairman. But so far as the States are concerned, the role of the
Commission is only advisory. Whatever influence it exerts is only indirect,
insofar as the States vie with each other in having their requirements
included in the national plan. After that is done, the Planning Commission
can have no direct means of securing the implementation of the plan. If, at
that stage, the States are obliged to fgollow the uniform policy laicf down by
the Planning Commission, that is because the States cannot do without
obtaining financial assistance from the Union.” But, strictly speaking, taking
advantage of financial assistance involves volun element, not coercion,
and even in the United States the receipt of federal grantsin-aid is not
considered to be a subversion of the federal system, even though it ogerates
as an encroachment upon State autonomy, according to many critics.'

But there is justification behind the criticism that there is overl?ginzg of
work and responsibility owing to the setting up of two high-powered bodies,
viz., the Finance Commission and the Planning Commission and the
Administrative Reforms Commission has commented upon it.!' There is, in.
fact, no natural division between ‘plan expenditure’ and ‘nmlan expen-
diture’. The anomaly has been due to x&e fact that the ers of the
Constitution could not, at that time, envisage the creation of a body like the
Planning Commission which has subsequently been set up by executive
order. Be that as it may be, the need for co-ordination between the two
Commissions is patent, and, ultimately, this must be taken over by the
Cabinet or a body such as the National Development Council of which we
shall speak just now, unless the two Commissions are unified,—which would
require an amendment of the Constitution because the Finance Commission
is mentioned in the Constitution.

The working of the Planning Commission, again, has led to the setting
National Develop- up of another extraconstitutional and extra-legal
ment Council. body, namely, the National Development Council.
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This Council was formed in 1952, as an adjunct to the Planning
Commission, to associate the States in the formulation of the Plans, The
functions of the Council are “to strengthen and mobilise the efforts and
resources of the nation in support of the plans; to promote common
economic policies in all vital spgeres and to ensure the balanced and rapid
development of all parts of the country”, and in particular, are—

(a) to review the working of the National Plan from time to time;
(b) to recommend measures for the achievement of the aims and targets set out
in the National Plan.

Since the middle of 1967, all members of the Union Cabinet, Chief
Ministers of States, the Administrators of the Union Territories and members
of the Planning Commission have been members of this Council.'

Besides the Planning Commission, the annual conferences, whose
number is legion, held under the auspices of the Union, serve to evolve co-
ordination and integration even in the State sphere. Apart from conferences
held on specific problems, there are annual conferences at the highest level,
such as the Governors' Conference, the Chief Ministers’ Conference, the
Law Ministers’ Conference, the Chief Justices’ Conference, which are of no
mean importance from the standpoint of the Union-State as well as inter-
State relations. As Appleby® has observed, it is by means of such contacts
rather than by the use of constitutional coercion, that the Union is
maintaining a hold over this sub-continent, having 25 autonomous States
(now 28):

“No other large and important national government... is 50 dependent as India on

theoretically subordinate but actually rather distinct units responsible to a different

political control, for so much of the administration of what are recognised as
national programmes of great importance to the nation.

The power that is exercised organically in New Delhi is the uncertain and
discontinuous power of prestige. It is influence rather than power. Its method is
making plans, issuing pronouncements, holding conferences... Any real power in
most of the development field is the personal power of particular leaders and the
informal, extra-constitutional, extra-administrative power of a dominant party,
coherent and strongly led by the same leaders. ependence of achievement,
therefore, is in some crucial ways, apart from the formal Qrgans of governance, in
forces which in the future may take quite different forms.”

Another non-constitutional body, the National Integration Council, was
created in 1986, to deal with welfare measures for the minorities on an all-
Nutiondl " Istegis- India basis. The National Front Government revived it
tion Council. in 1990, with a broad-based composition, including

not only Union Ministers and Chief Ministers of
States, but also representatives of national and regional political parties,
labour, women, public figures as well as media representatives. The issues
before its first meeting were—

Communal harmony, increased violence by secessionists, the problems in respect

of Punjab, Kashmir, Ram Janambhoomi-Babri Masjid.

(B) CO-OPERATION BETWEEN THE UNION AND THE STATES

Apart from the agencies of federal control, there are certain provisions
which tend towards a smooth working of both the Union and State
Governments, without any unnecessary conflict jurisdiction. These are—
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() Mutual delegation of functions.
(ii) Immunity from mutual taxation.

(a) As explained already our Constitution distributes between the

. Union and the States not only the legislative power

2@“;“";{: tg;::g‘““‘ but also the executive power, more or less on the
; same lines [Arts. 73, 162].

The result is that it is not competent for a State to exercise
administrative power with respect to Union subjects, or for the Union to take
up the administration of any State function, unless authorised in that behalf
by any ;Elr]:)vision in the Constitution. In administrative matters, a rigid
division like this may lead to occasional deadlocks. To avoid such a
situation, the Constitution has engrafted provisions enabling the Union as
}Nell as a State to make a mutual delegation of their respective administrative
unctions:

(b) As to the delegation of Union functions, there are two methods:

(i) With the consent of the State Government, the President may,
without any legislative sanction, entrust any executive function to that State
[Art. 258(1)].

(ii) Irrespective of any consent of the State concerned, Parliament may,
while legislating with respect to Union subject, confer powers upon a State
or its officers, relating to such subject [4rt. 258(2)]. Such delegation has, in
short, a statutory basis. \

(c) Conversely, with the consent of the Government of India, the
Governor of a State may entrust on the Union Government or its officers,
functions relating to a State subject, so far as that State is concerned
[Art. 258A].

(C) IMMUNITY FROM MUTUAL TAXATION

The system of double government set up by a federal Constitution
requires, for its smooth working, the immunity of the

Need for Mutual property of one Government from taxation by
;’Tf::lgorkin f:; another. Though there is some difference between
Fodoral Synem.s federal Constitutions as to the extent to which this
immunity should go, there is an agreement on the

rinciple that mutual immunity from taxation would save a good deal of
g-uitless labour in assessment and calculation and cross-accounting of taxes

between the two governments (Union and State).

This matter is dealt with in Arts. 285 and 289 of our Constitution,
relating to the immunity of the Union and a State, respectively.

I . p The property of the Union shall, save insofar as
Uniot;mty Proper:y Parliament may by law otherwise provide, be exempt
from State from all taxes imposed by a State or by any authority
Taxation. within a state [Art. 285(1)].

: Similarly the property of a State is immune from
g&?":‘,‘,’: ﬁcm Union taxation [ArL. 289(1)]. The immunity, however,
of a State from does not extend to all Union taxes; as held by our
Union Taxation. Supreme Court,? but is confined only to such taxes as
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are levied on property. A State is, therefore, not immune from customs duty,
Wh“c:'lh is imposed, not on property, but on the act of import or export of
goods.

Not only the ‘prog;rty‘ but also the ‘income’ of a State is exempted
from Union taxation. The exemption is, however, confined to the State
Government and does not exteng to any local authority situated within a
State. The above immunity of the income of a State is, again, subject to an
overriding power of Parliament as regards any income derived from a
commercial activity. Thus—

(@) Ordinarily, the income derived by a State from commercial
activities shall be immune from income-tax levied by the Union.

(b) Parliament is, however, competent to tax the income of a State
derived from a commercial activity.

(c) If, however, Parliament declares any apparently trading functions as
functions ‘incidental to the ordinary functions of government’, the income
from Slllfh functions shall be no longer taxable, so long as such declaration
stands.
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